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OPINIONS 



OF THE 



JUDGES OF THE SUPREME COURT OF THE U. S. 



IN THE CASES OF 



•' SMITH VS. TURNER," AND « NORRIS vs. THE CITY OF BOSTON.' 

DECKMBlfiR TERM, 1848* 



No. 4. — George Smith, plaintiff in error, vs. William 
Turner, Health Commissioner of the port of New 
York. 

In error to the court for the trial of impeachments and correction of errors of 

the State of New York. 

Mr. Justice McLEAN. Under the general denomination of 
health laws in New York, and by the 7th section of an act re- 
lating to the marine hospital, it is provided " that the health 
commissioner shall demand, and be entitled to receive, and in 
case of neglect or refusal to pay, shall sue for and recover, in 
his name of office, the following sums from the master of every 
vessel that shall arrive in the port of New York, namely:" 
1. " From the master of every vessel from a foreign port, for 
himself and each cabin passenger, one dollar and fifty cents; 
for each steerage passenger, mate, sailor or mariner, one dollar." 

2. ^^ From the master of each coasting vessel, for each person 
on board, twenty-five cents; but no coasting vessel from the 
States of New Jersey, Connecticut, and Rhode Island, shal 
pay for more than one voyage in each month, computing from 
the first voyage in each year." 

The 8th section provides that the money so received shall be 
denominated ^^ hospital moneys." And the 9th section gives 
'^ each master paying hospital moneys, a right to demand and 
recover from each person the sum paid on his account." The 
10th section declares any master who shall fail to make the 
above payments within twenty-four hours after the arrival of his 
vessel in the port, shall forfeit the sum of one hundred dollars. 
By the Ilth section the commissioners of health are required to 
account annually to the comptroller of the State for all moneys 
received by them for the use of the marine hospital; and if such 
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moneys shall in any one year exceed the sum necessary to de-- 
fray the expenses of their trusty including their own salaries^ 
and exclusive of such expenses as ale to he borne and paid as 
a part of the contingent charges of the city of New York^ they 
shall pay over such surplus to the treasurer of the Society for 
the Reformation of Juvenile Delinquents in the city of New 
York, for the use of the society. 

The plaintiff in error was master of the British ship Hemy 
Bliss, which vessel touched at the port of New York in the 
month of June, 1841, and landed two hundred and ninety 
steerage passengers. The defendant in error brought an action 
of debt on the statute, against the plaintiff, to recovet one dollar 
for each of the above passengers. A demurrer was filed ^ on the 
ground that the statute of New York was a regulation of com- 
merce, and in conflict with the constitution of the United States^ 
The supreme court of the State overruled the demuri'er, and the 
court of errors affirmed the judgment. This brings before this 
court, under the twenty-fiith section of the judiciary act, the 
constitutionality of the New York statute. 

I will consider the case under two general heads: 

1 . Is the power of Congress to regulate commerce an exclu- 
sive power? 

2. Is the statute of New York a regulation of commerce? 

In the 8th section of the first article of the constitution it is 
declared that Congress shall have power '^ to regulate commerce 
with foreign nations, and among the several States, and with the 
Indian tribes." 

Before the adoption of the constitution, the States, respect- 
ively, exercised sovereign power, under no other limitations than 
those contained in the articles of confederation. By the 3d 
section of the 6th article of that instrument, it was declared that 
^^ no State shall lay any imposts or duties which may interfere 
with any stipulations in treaties entered into by the United States 
in Congress assembled;" and this was the only conmiercial re- 
striction on State power. 

As might have been expected, this independent legislation, 
being influenced by local interests and policy, became conflict- 
ing and hostile, insomuch that a change of the system was 
necessary to preserve the fruits of the Revolution. This led 
to the adoption of the federal constitution. 

It is admitted that in regard to the commercial, as to other 
powers, the States cannot be held to have parted with any of the 
attributes of sovereignty which are not plainly vested in the 
federal government and inhibited to the States, either expressly 
or by necessary implication. This implication may arise from 
the nature of the power. 

In the same section which giv^ the commercial power to 



©ECEMBER TERM, 1848. 5 



«^ 



Smith V. Turner. 



K^ongress, is rpower ^^to borrow money on the credit of the 
'United States;" ^^ to establish an uniform rule of naturaliza- 
^tion;'' ^^ to coin money;" ^^ to establish post offices and post 
roads;" " to constitute tribunals inferior to the Supreme Court^" 
"^^ to define and punish piracies and felonies committed on the 
high seas-," '^^ to declare war;" ^^ to provide and maintain a 
navy," <fcc.^ and to " make aill laws which shall be necessary 
^nd proper for caiaying into execution the foregoing powers." 

'Only 0IW3 of these powers is, in the constitution, expressly 
linhibited to the States; and yet, from the nature of the other 
powers, they are eqnaUy beyond State juTisdiction. 

In the case of Holmes V5. jennfeon c/ al,j 14 Peters, 517, the 
Chief Justice, in giving his own and 4;he opinion of three of his 
l)rethren, says: ^^ A41 the powers Which relate to our foreign in- 
tercourse are confided to the general government. Congress 
have the power to regulate commerce; to define and punish 
piraciejB/* &c.; "^^ where an authority is granted to the Union, 
to which a similar authority in the States would be absolutely 
and totaJly contradictory and repugnant, there the authority to 
the federal government is .necessarily exclnsive; and the same 
power cannot be constitutionally -exercised by the States." 

In Houston vs. Moore, 5 Wheat i^ 23^, the court say: ^^ We 
are altogether incapable of comprehending how two distinct 
wills can at the same time be exercised in relation to the same 
subject, to be effectual, and at the same time compatible with 
one another." 

The court again, in treating of the commercial power, say, in 
Gibbon vs, Ogden, 9 Wheat., 196: "It is the power to regulate, 
that is, to prescribe the rule by which commerce is to be gov- 
erned. This power, like all others vested in Congress, is com- 
plete in itself, may be exercised to its utmost extent, and ac- 
knowiedges no limitations other than are prescribed in the con- 
stitution." ^^ The sovereignty of Congress, though limited to 
specified objects, is plenary as to those objects." " The power 
m'-er commerce with foreign nations and among the several 
States, is vested in Congress as absolutely as it would be in a 
single government having in its constitution the same restric- 
tions," <fcc- And in the same ease, page 199: " Where, then, 
each government exercises the power of taxation, neither is ex- 
ercising the power of the other; but when a State proceeds to 
regulate commerce with foreign nations, or among the several 
States, it is exercising the very power that is granted to Con- 
gress, and is doing the very thing which Congress is authorized 
to do." 

And Mr. Justice Johnson, who gave a separate opinion in the 
same case, observes: " The power to regulate commerce here 
meant jto ,be ^ranted^ was -the pow^er to regulate commerce 
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which previously existed in the States/' And again^ ^^the 
power to regulate commerce is necessarily exclusive/' 

In Brown vs, the State of Maryland, 12 Pet., 446, the court 
say: " It is not, therefore, matter of surprise that the grant of 
commercial power should be as extensive as the mischief, and 
should comprehend all foreign commerce and all commerce 
among the States." This question, they remark, ^' was con- 
sidered in the case of Gibbon vs, Ogden, in which it was de- 
clared to be complete in itself, and to acknowledge no limita- 
tions," <fcc. And Mr. Justice Baldwin, in the case of Groves 
et al. vs. Slaughter, 15 Pet., 511, says: "That the power of 
Congress to regulate commence among the several States is 
exclusive of any interference by the States, has been, in my 
opinion, conclusively settled by the solemn opinions of this 
court," in the two cases above cited. And he observes, "if 
these decisions are not to be taken as the established construc- 
tion of this clause of the constitution, I know of none which 
are not yet open to doubt." 

Mr. Justice Story, in the case of New York vs. Miln, 11 
Pet., 158, in speaking of the doctrine of concurrent power in 
the States to regulate commerce, says, that in the case of Gib- 
bon vs, Ogden ^^ it was deliberately examined and deemed 
inadmissible by the court." "Mr. Chief Justice Marshall^ 
with his accustomed accuracy and fullness of illustration, re- 
viewed^ at that time, the whole grounds of the controversy; 
and from that time to the present, the question has been con- 
sidered^ so far as I know, at rest. The power given to Con- 
gress to regulate commerce with foreign nations and among the 
States, has been deemed explusive, from the nature and objects 
of the power, and the necessary implications growing out of its 
exercise." 

When the commercial power was under discussion in the 
convention which formed the constitution, Mr. Madison ob- 
served, that " he was more and more convinced that the regu« 
lation of commerce was in its nature indivisible, and ought to 
be wholly under one authority." Mr. Sherman said, "the 
power of the United States to regulate trade being supreme^ 
can control interferences of the State regulations when such 
interferences happen; so that there is no danger to be appre^ 
hended from a concurrent jurisdiction." Mr. Langdon ^' in- 
sisted that the regulation of tonnage was an essential part of 
the regulation of trade, and that the States oiaght to have 
nothing to do with it." Aad the motion was carried " that 
no State shall liay aiay duty on tonnage without the- consent 
of Congress. — (S Madison Papers, 1585-'6.) 

The adoption of the above provision in the constitution , and 
?ilso the one- in the same section^ " that no State shall, without 
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the consent of the Congress, lay any imposts or duties on imports 
or exports, except what may be absolutely necessary for exe- 
cuting its inspection laws; and the net produce of all duties 
and imposts shall be for the use of the Treasury of the United 
States; and all such laws shall be subject to the revision and 
control of Congress/' is a restriction, it is contended, upon the 
acknowledged power of the States. 

The force of this argument was admitted by the court in the 
case of Gibbon vs, Ogden^ and it was answered by the allega- 
tion, that the restriction operated on the taxing power of the 
States. The same argument was used in the 32d number of 
the Federalist. I yield more to the authority of this position 
than to the stringency of the argument in support of it. To 
prohibit the exercise of a power by a State, as a general rule, 
admits the existence of such power. But this may not be 
iiniversally true. Had there been no inhibition on the States 
.as to ^^ coining money and fixing the value thereof," or as to 
tonnage duties, it could not have been successfully contended 
that the States might exercise those powers. All duties are 
iTequired to be uniform, and this could not be the result of State 
action. And the power to coin money and regulate its value, 
for the Union, is equally beyond the power of a State. 

Doubts may exist as to the true construction of an instru- 
ment in the minds of its framers, and to obviate those doubts, 
^additional, if not ^unnecessary provisions may be inserted. This 
remark applies to the constitution in the instances named, and 
in others. 

A concurrent power in the States to regulate commerce is an 
anomaly not found in the constitution. If such power exist, it 
may be exercised independently of the federal authority. 

It does not follow, as is often said with little accuracy, that 
when a State law shall conflict with an act of Congress the 
former must yield. On the contrary, except in certain cases 
named in the federal constitution, this is never correct when 
the act of the State is strictly within its powers. 

I am aware this court have held a State may pass a bank- 
rupt law, which is annulled when Congress shall act on the 
«ame subject. In Sturges vs. Crowninshield, 4 Wheat., 122, 
the court say: ^^ Wherever the terms in which a power is grant- 
*ed by the constitution to Congress, or wherever the nature of 
the power itself requires that it shall be exclusively exercised 
4)y Congress, the subject is as completely taken away from State 
legislatures, as if they had been forbidden to act upon it. ' ' But 
tjiey say, ^^ the powergranted to 'Congressof establishing uniform 
laws on the subject of bankruptcy is not of this description." 

The ^ase of Wilson etal.,vs. the Blackbird Creek Marsh 
Company, (2 Pet.^ 250,) it is contended, recognises the right 
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of a State to exercise a commercial power, where no conflict is 
produced with an act of Congress. 

It must be admitted that tlie Tanguage of the eminent Chief 
Justice who wrote the opinion, is less guarded than his opinions 
generally were on constitutional questions. 

A company was incorporated and authorized to construct a 
dam over Blackbird creek ^ in the ^tate of Delaware, below 
where the tide ebbed and flowed, in order to drain the marsh, 
and by that means improve the health of the neighborhood. 
The plaintiflfs, being desirous of ascending the creek with their 
vessel above the dam, removed a part of it as an obstruction, for 
which the company recovered damages. The Chief Justice, in 
speaking of the structure of the dam, the drainage of the marsh, 
and the improvement of the health of the neighborhood, says: 
'^ Means calculated to produce these objects, provided they do 
not come into collision with the powers of the general govern- 
ment, are undoubtedly within those which are reserved in the 
States. But the measure authorized by this act stops a naviga- 
ble creek, and must be supposed to abridge the rights of those 
who have been accustomed to use it. But this abridgment, un- 
less it comes in conflict with the constitution, or a law of the 
United States, is an affair between the government of Delaware 
and its citizens, of which this court can take no cognizance.'^ 
And he observes, ^^ if Congress had passed any act which bore 
upon the case, any act in execution of the power to regulate 
commerce, the object of which was to control State legislation 
over those small navigable creeks into which the tide flows,' ^ 
<fcc., ^^ we should feel not much difficulty in saying that a State 
law coming in conflict with such act would be void. But Con- 
gress had passed no such act. The repugnancy of the law of 
Delaware to the constitution is placed entirely on its repugnancy 
to the power to regulate commerce with foreign nations, and 
among the several States — a power which has not been so exer- 
cised as to aflfect the question. ^^ 

The language of the Chief Justice must be construed in ref- 
erence to the question before the court;: to suppose that he in- 
tended to lay down the general proposition, that a State might 
pass any act to obstruct or regulate commerce, which did not 
come in conflict with an act of Congress, would not only be 
unauthorized by the language used, and the facts of the case 
before the court, but it would contradict the language of the 
court in Gibbon vs. Ogden, Brown vs, Maryland, and every 
case in which the commercial power had been considered. 

The Chief Justice was spewing of a creek which falls into 
the Delaware, and admitted in the pleadings to be navigable,^ 
but of so limited an extent that it might well be doubted 
whether the* general regulation of commerce could apply to it. 
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Hundreds of creeks within the flow of the tide were similarly 
situated. In such cases, involving doubt whether the jurisdic- 
tion may not be exclusively exercised by the State, it is politic 
and proper in the judicial power to follow the action of Con- 
gress., Over the navigable waters of a State Congress can ex- 
ercise no commercial power, except as regards an intercourse 
with other States of the Union or foreign countries. And doubt- 
less there are many creeks made navigable by the flowing of the 
tide, or by the backwater from large rivers, which the general 
phraseology of an act to regulate commerce may not embrace. 
In all such cases, and many others that may be found to exist, 
the court €ould not safely exercise a jurisdiction not expressly 
sanctioned by Congress. 

When the language of the court is applied to the facts of the 
above case, no such general principle as contended for is sanc- 
tioned . The construction of the dam was complained of, not as a 
regulation of commerce, but an obstruction of it; and the court 
held that, " as Congress had not assumed to control State legis- 
lation oyer those small navigable creeks into which the tide 
flows, the judicial power could not do so. The act of the State 
was an internal and a police power to guard the health of its 
citizens. By the erection of the dam, commerce could only be 
affected consequentially and contingently as charged. The 
State neither assumed nor exercised a commercial power. In 
this whole case nothing more is found than a forbearance to 
exercise power over a doubtful object, which should ever char- 
acterize the judicial branch of the government. 

A concurrent power excludes the idea of a dependent power. 
The general government and a State exercise concurrent pow- 
ers in taxing the people of the State. The objects of taxation 
may be the same, but the motives and policy of the tax are 
different, and the powers are distinct and independent. A 
concurrent power in two distinct sovereignties to regulate the 
same thing, is as inconsistent in principle as it is impracticable 
in action. It involves a moral and physical impossibility. A 
joint action is not supposed, and two independent wills cannot 
do the samo thing. The action of one, unless there be an 
arrangement, must necessarily precede the action of the other; 
and that which is first, being competent, must establish the 
rule. If the powers be equal, as must be the case, both being 
sovereign, one may undo what the other does; and this must 
be the result of their action. 

But the argument is, that a State, acting in a subordinate 
capacity, wholly inconsistent with its sovereignty, may regu- 
late foreign commerce until Congress shall act on the same 
subject; and that the State must then yield to the paramount 
authority. A jealousy of the federal powers has often been 
expressed, and an apprehension entertained that they would 
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impair the sovereignty of the States, But this argument de- 
grades the States^ by making their legislation, to the extent 
stated;^ subject to the will of Congress. State powers do not 
rest upon this basis. Congress caij in no respect restrict or 
■enlarge State powers, though they may adopt a State law. 
State poAvers are at all times and under all circumstances exer- 
cised independently of the general government, and are never 
declared void or inoperative, except when they transcend State, 
jurisdiction. And on the same principle the federal authority 
is void, when exercised beyond its constitutional limits. 

The organization of the militia by a State, and also a State 
bankrupt law, may be superseded by the action of Congress. 
But this is not within the above principle. The action of the 
State is local, and may be necessary on both subjects, and that 
of Congress is general. In neither case is the same power 
exercised. No one doubts the power of a State to regulate its 
internal commerce. 

It has been well remarked, that the regulation of commerce 
consists as much in negative as in positive action. There is 
not a federal power which has been exerted in all its diversified 
means of operation. And yet it may have been exercised by 
Congress, influenced by a judicious policy and the instruction 
of the people. Is a commercial regulation open to State action, 
because the federal power has not been exhausted? No inge- 
nuity can provide for every contingency; and if it could, it 
might not be wise to do so. Shall free goods be taxed by a 
State, because Congress has not taxed them ? Or shall a State 
increase the duty, on the ground that it is too low? Shall pas- 
sengers, admitted by act of Congress without a tax, be taxed 
by a State? The supposition of such a power in a State is 
utterly inconsistent with a commercial power, either paramount 
or exclusive in Congress. 

That it is inconsistent with the exclusive power will be ad- 
mitted; but the exercise of a subordinate commercial power by 
a State is contended for. When this power is exercised, how 
can it be known that the identical thing has not been duly con- 
sidered by Congress? And how can Congress, by any legisla- 
tion, prevent this interference? A practical enforcement of this 
system, if system it may be called, would overthrow the federal 
commercial power. 

' Whether I consider the nature and object of the commercial 
power, the class of powers with which it is placed, the decision 
of this court in the case of Gibbon vs. Ogden, reiterated in Brown 
vs. the State of Maryland, and often reasserted by Mr. Justice 
Story, who participated in those decisions, I am brought to the 
conclusion that the power ^^ to regulate commerce with foreign 
nations and among the several States," by the constitutipn is 
exclusively yest^ in Congress. 
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I come now to inquire, under the second general proposition, 
^' Is the statute of New York a regulation of foreign commerce?" 

All commercial action within the limits of a State, and which 
does not extend to any other State or foreign country, is exclu- 
sively under State regulation. Congress have no more power 
to control this, than a State has to regulate commerce ^^ with 
foreign nations and among the several States." And yet Con- 
gress may tax the property within a State of every descri|)tion 
owned by its citizens, on the basis provided in the constitution, 
the same as a State may tax it. But if Congress should im- 
pose a tonnage duty on vessels which ply between ports within 
the same State, or require such vessels to take out a license, or 
impose a tax on persons transported in them, the act would 
be unconstitutional and void. But foreign commerce, and com^ 
merce among the several States, the regulation of which, with 
certain constitutional exceptions, is exclusively vested in Con- 
gress, no State can regulate. 

In giving the commercial power to Congress, the States did 
not part with that power of self-preservation which must be in- 
herent in every organized community. They may guard against 
the introduction of any thing which may corrupt the morals, or en- 
danger the health or lives of their citizens. Quarantine or health 
laws have been passed by the States, and regulations of police 
for their protection and welfare. 

The inspection laws of a State apply chiefly to exports, and 
the State may lay duties and imposts on imports or exports to 
■pay the expense of executing those laws. But a State is limited 
to what shall be "absolutely necessary" for that purpose. 
And still further to guard against the abuse of this power, it is 
declared, " that the net produce of duties and imposts laid by a 
State shall be for the use of the Treasury of the United States;" 
and further, that all such laws shall be under the control of 
Congress. 

The cautious manner in which the exercise of this commer- 
cial power by a State is guarded, shows an extreme jealousy of 
it by the convention; and no doubt the hostile regulations of 
commerce, by the States, under the confederation, had induced 
this jealousy. No one can read this provision, and the one 
which follows it in relation to tonnage duties, without being 
convinced that they cover, and were intended to cover, the en- 
tire subject of foreign commerce. A criticism on the term im- 
portj by which to limit the obvious meaning of this paragraph, 
is scarcely admissible in construing so grave an instrument. 

Commerce is defined to be "an exchange of commodities." 
But this definition does not convey the full meaning of the term. 
It includes " navigation and intercourse." That the transpor- 
tation of passengers is a part of commerce is not now an open. 
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question. In Gibbon vs, Ogden, this court say, ^^ no clear 
distinction is perceived between the powers to regulate vessels in 
transporting men for hire and property for hire." The provi- 
sion of the constitution, that ^^ the migration or importation of 
such persons as any of the States now existing shall think pro- 
per to admit, shall not 'be prohibited by the Congress prior to the 
year eighteen hundred and eight," is a restriction on the gene- 
ral power of Congress to regulate commerce. In reference to 
this clause, this court say, in the above case, ^^ this section 
proves that the power to regulate commerce applies equally to 
the regulation of vessels employed in transporting men who pass 
from place to place voluntarily, and to those who pass involun- 
tarily." 

To encourage foreign emigration was a cherished policy of 
this country at the time the constitution was adopted. As a 
branch of commerce the transportation of passengers has always 
given a profitable employment to our ships, and within a few 
years past has reqtiired an amount of tonnage nearly equal to 
that of imported merchandise. 

Is this great branch of our commerce left open to State regu- 
lation, on the ground that the prohibition refers to an import, 
and a man is not an import? 

Pilot laws, enacted by the different States, have been referred 
to as commercial regulations. That these laws do regulate 
commerce, to a certam extent, is admitted; but from what au- 
thority do they derive their force ? Certainly not from the States. 
By the 4th section of the act of the 7th August^ 1789, it is pro- 
vided, ^^ that all pilots in the bays, inlets, rivers, feaa'bors., and 
ports of the United States, shall continue to be regulated in con- 
formity with the existing laws of the States, respectiveily, wherein 
such pilots may be, or with such laws as the States may res- 
pectively hereafter enact for the purpose, until further legislative 
provision shall be made by Congress." These State laws, by 
adoption, are the laws of Congress, and, as such, effect is given 
to them. So the laws of the States which regulate the prac- 
tice af their courts are adopted by Congress to regulate the prac- 
tice of the federal courts. But these laws, so far as they are 
adopted, are as much the laws of the United States, and it has 
often iDeen so held, as if they had been specially enacted by 
Congress. A repeal of them by the State, unless future changes 
in the acts be also adopted, does not affect their force in regard 
to federal action. 

In the above instances it has been deemed proper for Con- 
gress to legislate by adopting the law of the States. And it is 
not doubted that this has been found convenient to the public 
service. Pilot laws were in force in every commercial State on 
the seaboard when the constitution was adopted ; and on the 
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introduction of a new system, it was prudent to preserve, as far as 
practicable, the modes of proceeding with which the people of the 
diiferent States were familiar. In regard to pilots, it was not 
essential that the laws should be uniform; their duties could 
be best regulated by an authority acquainted with the local cir- 
cumstances under which they were performed; and the fact 
that the same system is continued, shows that the public inter- 
est has required no change. 

No one has yet dmwn the line clearly, because, perhaps, no 
one can draw it, between the commercial power of the Union 
and the municipal power of a State. Numerous cases have 
arisen, involving these powers, which have been decided; but 
a rule has necessarily been observed as applicable to the cir- 
cumstances of each case. And so must every case be ad- 
judged. 

A State cannot riegulate foreign commerce, but it may do 
many things which more or less aflfect it. It may tax a ship 
or other vessel used in commerce, the same as other property 
owned by its citizens. A State may tax the stages in which 
the mail is transported; but this does not regulate the convey- 
ance of the mail, any more than taxing a ship regulates com- 
merce. And yet, in both instances, the tax on the property in 
some degree aflFects its use. 

An inquiry is made whether Congress, under " the power 
to regulate commerce among the several States," can impose 
a tax for the use of canals, railroads, turnpike roads, and 
bridges, constructed by a State or its citizens ? I answer that 
Congress has no such power. The United States cannot use 
any one of these works without paying the customary tolls. 
The tolls are imposed not as a tax, in the ordinary sense of that 
term, but as compensation for the increased facility afforded by 
the improvement. 

The act of New York, now under consideration, is called a 
health law. It imposes a tax on the master and every cabin 
passenger of a vessel from a foreign port, of one dollar and fifty 
cents ; and of one dollar on the mate, each steerage passenger, 
sailor or mariner. And the master is made responsible for the 
tax, he having a right to exact it of the others. The funds so 
collected are denominated ^^ hospital moneys," and are applied 
to the use of the marine hospital; the surplus to be paid to the 
treasurer of the Society for the Reformation of Juvenile Delin- 
quents in the city of New York, for the use of that society. 

To call this a health law, would seem to be a misapplication 
of the term. It is difficult to perceive how a health law can 
be extended to the reformation of juvenile offenders. On the 
same principle, it may be made to embrace all offenders, so as 
to pay the expenses incident to an administration of the crimi- 
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nal law. And with the same propriety it may include the ex- 
penditures of any branch of the civil administration of the city 
of New York, or of the State. In fact, I can see no principle 
on which the fund can be limited, if it may be used as author- 
ized by the act. The amount of the tax is as much within 
the discretion of the legislature of New York, as the objects to 
which it may be applied. 

It is insisted if the act, as regards the hospital fund, be 
within the power of the State, the application of a part of the 
fund to other objects, as provided in the act, cannot make it un- 
constitutional. This argument is unsustainable. If the State 
has power to impose a tax to pay the necessary expenditure of 
a health regulation, and this power being exerted, can the tax 
be increased so as to pay the expenditure of the State govern- 
ment? This is within the principle asserted. 

The case of the city of New York vs. Miln, (11 Pet., 102,) 
is relied on with great confidence, as sustaining the act in ques- 
tion. As I assented to the points ruled in that case, consis- 
tency, unless convinced of having erred, will compel me to 
support the law now before us, if it be the same in principle. 
The law in Miln's case required " every master or commander 
of any ship or other vessel which shall arrive at New York, to 
report within twenty-four hours after its arrival, in writing, on 
oath or affirmation, to the mayor of the city of New York, the 
name, place of birth, and last legal settlement, age, and occu- 
pation of every passenger; and, also, of such passengers as on 
the voyage had been permitted to land or go on board of some 
other vessel, with the intention of proceeding to said city, un- 
der the penalty on such master or commander, and the owner 
or owners, consignee or consignees of such ship or vessel, sev- 
erally and respectively, of seventy-five dollars for each individ- 
ual not so reported." And the suit was brought against Miln 
as consignee of the ship Emily, for the failure of the master to 
make report of the passengers on board of his vessel. 

In their opinion this court say, ^^ the law operated on the 
territory of New York, over which that State possesses an ac- 
knowledged and undisputed jurisdiction for every purpose of 
internal regulation," and ^^on person^ whose rights and du- 
ties are rightfully prescribed and controlled by the laws of the 
respective States, within whose ^territorial limits they are 
found." This law was considered as an internal police regu- 
lation, and as not interfering with commerce. 

A duty was not laid upon the vessel or the passengers, but 
the report only was required from the master, as above stated. 
Now, every State has an unquestionable right to require a regis- 
ter of the names of the persons who come within' it to reside 
temporarily or permanently. This was a precautionary meas- 
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ure to ascertain the rights of the individuals^ and the obliga- 
tions of the public, under any contingency which might occur^ 
It opposed no obstruction to commerce, imposed no tax nor 
delay, but acted upon the master, owner, oi consignee of the 
vessel, after the termination of the voyage, and when he was 
within the territory of the State, mingling witfi its citizens^ and 
subject to its laws. 

But the health law, as it is called, under consideration ^ i» 
altogether different in its objects and means. It imposes a tax 
or duty on the passengers, officers, and sailors, holding the 
master responsible for the amount at the immediate termination 
of the voyage, and necessarily before the passengers have set 
their feet on land. The tax on each passenger, in the discre*- 
lion of the legislature, might have been five or ten dollars^ or 
any other sum, amounting even to a prohibition of the trans- 
portation of passengers ; and the professed object of the tax is 
as well for the benefit of juvenile offenders as jfor the marine 
hospital. And it is not denied that a considerable sum thus re- 
ceived has been applied to the former object. The amount aiid 
application of this tax are only important to show the conse- 
quences of the exercise of this power by the States, The prin- 
ciple involved is vital to the commercial powerof the Union, 

The transportation of passengers is regulated by Congress, 
More than two passengers for every five tons of the ship or ves- 
sel are prohibited under certain penalties; and the master is 
required to report to the collector a list of the passenger? from 
a foreign port, stating the age, sex, and occupation of eachy 
and the place of their destination. In England, the same sub- 
ject is regulated by act of Parliament; and the same thing is 
done, it is believed, in all commercial countries. If the trans- 
portation of passengers be a branch of commerce, of which 
there can be no doubt, it follows that the act of New York, in 
imposing this tax, is a regulation of commerce. It is a tax 
upon a commercial operation — ^upon what may in effect be 
called an import. In a commercial sense, no jiist distinction 
can be made as regards the law in question, between the trans- 
portation of merchandise and passengers. For the transporta- 
tion of both,^ the ship-owner realizes a profit, and each is the 
subject of a commercial reg^ilation by Congress. When the 
merchandise is taken from the ship, and becomes mingled with 
the property of the people of the State, like other property, it is 
subject to the local law; but until this shall take place, the 
merchandise is an import, and is not subject to the taxing power 
of the State f and the same rule applies to passengers. When 
they leave the ship and mingle with the citizens of the State^ 
they become subject to its laws. 

In Gibbon vs. Ogden> the court held the act of laying *^ du- 
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ties or imposts on imports or exports" was derived from the 
taxing power; and they lay much stress on the fact that this 
power is given in the same sentence as the power to ^' lay and 
collect taxes. ' ' ^^ The power, they say, to regulate commerce is 
given" in a separate clause, ^^ as being entirely distinct from 
the right to levy taxes and imposts, and as being a new power, 
not before conferred;" and they remark, that '^ had not the States 
been prohibited, they might, under the power to tax, have 
levied duties on imports or exports." 

The constitution requires that all ^^ duties and imposts shall 
be uniform;" and declares that "no preference shall be given 
by any regulation of commerce or revenue to the ports of one 
State over those of another." Now, it is inexplicable to me 
how thirteen or more independent States could tax imports 
under these provisions of the constitution. The tax must be 
uniform throughout the Union; consequently the exercise of the 
power by any one State would be unconstitutional, as it would 
destroy the uniformity of the tax. To secure this unifomiity was 
one of the motives which led to the adoption of the constitution. 
The want of it produced collisions in the commercial regula- 
tions of the States. But if, as is contended, these provisions of 
the constitution operate only on the federal govermnent, and 
the States are free to regulate commerce by taxing its opera- 
tions in all cases where they are not expressly prohibited, the 
constitution has failed to accomplish the great object of those 
who adopted it. 

These provisions impose restrictions on the exercise of the com- 
mercial power, which was exclusively vested in Congress; and 
it is as binding on the States as any other exclusive power with 
which it is classed in the constitution. 

It is immaterial under what power duties on imports are im- 
posed. That they are the principal means by which commerce 
is regulated no one can question. Whether duties shall be im- 
posed with the view to protect our manufactures, or for pur- 
poses of revenue only, has always been a leading subject of dis- 
cussion in Congress; and, also, what foreign articles may be ad- 
mitted free of duty. The force of the argument that things un- 
touched by the regulating power, have been equally considered 
with those of the same class on which it has operated, is not 
admitted by the counsel for the defendant. But does not all 
experience sustain the argument? A large amount of foreign 
articles brought into this country for several years has been 
admitted free of duty. Have not these articles been considered 
by Congress ? The discussions in both houses of Congress, the 
reports by the committees of both, and the laws that have been 
enacted, show that they have been duly considered. 

Except to guard its citizens against diseases and paupers, the 
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municipal power of a State cannot prohibit the introduction of 
foreigners brought to this country under the authority of Con- 
gress. It may deny to them a residence, unless they shall 
give security to indemnify the public, should they become 
paupers. The slave States have the power, as this court held in 
Groves vs. Slaughter, to prohibit slaves from being brought into 
them as merchandise. But this was on the ground that such a 
prohibition did not come within the power of Congtess " to regu- 
late commerce among the several States." It is suggested that 
under this view of the commercial power, slaves may be intro- 
duced into the free States. Does any one suppose that Con- 
gress can ever revive the slave trade ? And if this were possible, 
slaves thus introduced would be free. 

As early as May 27, 1796, Congress enacted-^^ that the Presi- 
dent be authorized to direct the revenue officers commanding 
forts and revenue cutters, to aid in the execution of quarantine, 
and also in the execution of the health laws of the States, re- 
spectively." And by the act of February 25, 1799, which re- 
pealed the above act, more enlarged provisions were enacted, 
requiring the revenue officers of the United States to confonn to 
and aid in the execution of the quarantine and health laws of 
the States. In the first section of this law there is a proviso 
^^ that nothing therein shall enable any State to collect a duty of 
tonnage or impost without the consent of Congress. " 

A proviso limits the provisions of the act into which it is in- 
troduced. But this proviso may be considered as not restricted 
to this purpose. It shows with what caution' Congress guarded 
the commercial power, and it is an authoritative provision 
against its exercise by the States. An "impost," in its en- 
Ififfged igense, means " any tax or tribute imposed by authority," 
and applies as well to a tax on persons as to a tax on merchan- 
dise. In this sense it was no doubt used in the above act. 
Any other construction would be an imputation on the intelli- 
gence of Congress. 

If this power to tax passengers from a foreign country belongs 
to a State, a tax on the same principle may be imposed oi^all 
persons coming into or passing through it from any other State 
of the Union. And the New York statute does in fact lay a 
ta^t on passengers on board of any coasting vessel which arrives 
at the port of New York, with an exception of passengers in 
vessels from New Jersey, Connecticut, and Rhode Island, who 
are required to pay for one trip in each month. All other pas- 
sengers pay the tax every trip. 

If this may be done in New York, every other State may do 

the same on all the lines'of our internal navigation. Passengers 

on a stean;iboat which plies on the Ohio, the Mississippi, or on 

ai^ of our other rivers, or on the lakes, may be required to pay 

^8 '' 
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a tax, imposed at the discretion of each State within which the 
boat shall touch. And the same principle will sustain a right 
in every State to tax all persons who shall pass through its ter- 
ritory on railroad cars, canal boats, stages, or in any other man- 
ner. This would enable a State to establish and enforce a non- 
intercourse with every other Stateu 

The ninth section of the first article of the constitution de- 
clares, " Nor shall vessels bound to or from one State be obliged 
to enter, clear, or pay duties in another." But if the commer- 
cial power of the Union over foreign commerce does not exempt 
passengers brought into the country from Stale taxation, they 
can claim no exemption under the exercise of the same power 
among the States. In McCulloch vs. Maryland, 4 Wheat., 
431, this court say: " That there is a plain repugnance in confer- 
ring on one govermnent a power to control the constitutional 
measures of another, which other, with respect to those very 
measures, is declared to be supreme over that which exerts the 
control, are propositions not to be denied." 

The officers and crew of the vessel are as much the instru- 
ments of conimerce as the ship, and yet they are taxed under 
this health law of New York £is such instruments. The pas- 
sengers are taxed as passengers, being the subjects of commerce 
from a foreign country. By the 14th article of the treaty of 
1794 with England, it is stipulated that the people of each 
country may fireely come with their ships and cargoes to the 
other, subject only to the laws and statutes oTthe two countries 
respectively. Th6 statutes here referred to are those of the 
federal government, and not of the States. The genera^, govern- 
ment only is known in our foreign intercourse. 

By the 46th section of the act of March, 1799, the wearing 
apparel and other personal baggage, 4nd the tools or implements 
of a mechanical trade from a foreign port are admitted free of 
duty. These provisions of the treaty and of the act are still in 
force, and they have a strong bearing on this subject. They 
are in effect repugnant to the act of New York. 

Jt is not doubted that a large portion — ^perhaps nine-tenths— 
of the foreign passengers landed at the port of New York pass 
through the State to other places of residence. At such places, 
therefore, pauperism must be increased much more by the in- 
flux of foreigners than in the city of New York. If, by reason 
of commerce, a burden is thrown upon our commercial cities. 
Congress should make suitable provisions for their relief. And 
I have no donbt this will be done. 

The police power of the State cannot draw within its juris- 
diction objects which lie beyond it. It meets the commercial 
power of the Union in deaUng with subjects under the protec- 
tion of that power, yet it can only be exerted under peculiai 
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jjmBrgencies and to a limited extent. In guarding the safety, 
)pli health, and the morals of its citizens, a State is restricted to 
^Sjipropriate and constituiionaLl means . If extraordinary expense 
ue incurred, an equitable claim to an indemnity can give no 
power to a State to tax objects not subject to its jurisdiction. 

The Attorney Genersd of New York admitted that, if the 
commercial power were exclusively vested in Congress, no paxt 
of it can be exercised by a State. The soundness of this cour 
tittsion is not only sustainable by the decisions of this court, 
but by every approved rule of construction. That the power is 
exclusive, seems to be as fully established as any otiier power 
under the constitution which has been controverted, 

A tax or duty upon tonnage, merchandise, or passengers, i^^ 
a regulation of commerce, and cannot be laid by a State, except 
ttoder the sanction of Congress, and for the purposes specified. 
ki the constitution. On the subject of foreign commerce, in- 
cla'ding the tiansportation of passengers. Congress have adopted, 
such regulations as they deemed proper, taking into view ouTv 
n^ations with other countries. And this covers the whole ground. 
The act of New Yoric which imposes a tax on passengers of a 
ship from a foreign port, in the manner provided, is a regula- 
#Din of foreign commerce, which is exclusively vested- in Con^ 
gress; and the act is therefore void. 

A true copy — Test: 

WM, THOS. CARROLL, 

"^ a s. a u. s. 



No. 2, — James Norms, plaintiff in error, vs. the city 

OF Boston. 

In error to the Supreme Judicial Court of Massachusetts. 

. Ife. Justice McLEAN. This is a writ of error which brings 

Ibelbie the court the judgment of the Supreme Court of the 

State of Massachusetts. 

. ^^ An act relating to alien passengers," passed the 20th April, 

1837, by the legislature of Massachusetts, contains the following 

jobvisions: 

^^ Secv 1. When any vessel shall arrive at any port or harbor 
within this State, from any port or place without the same, with 
elien passengers or board, the officer or officers whom the 
mayor and aldermen of the city, or the selectmen of the town 
wliere it is proposed to land such passengers^ axe hereby ajir 
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^thorized and required to appomt, shall go on board such vessels^ 
and examine into the condition of said passengers." 

^^Sec. 2. If, on such e^ramination, there shalt be found 
among sard passengers any lunatic, idiot, maimed, aged or in- 
firm person, incompetent, in the opinfoti of the officer so exam- 
ining, to maintain themselves , or who have been paupers in 
any other country, no such alien passenger shatt be permitted? 
tt) land, until the master, owner, consignee or agent of such' 
vessel, shall have given to such city or town a bond in the sunat 
of one thousand dollars, with good and sufficient security, that 
no such lunatic or indigent passenger shaH become a city,, 
town, or State charge within ten years from the date of said 
bond." 

^^ Sec. 3. No alien passenger, other than thos^e spoken of in* 
the preceding section, shall be permitted tb land until the mas- 
ter, owner, consignee, or agent of such vessel, shall pay to the- 
regularly-appointed bosirding officer the sum of tvvo dollars for 
each passenger so landing; and the money so collected shall be 
paid into the treasury of the city or town, to be appropriated 
as the city or town may direct for the support of foreign pau- 
pers." 

The plaintiff, being an inhabitant of St. John's, in the prov- 
ince of New Brunswick, and kingdom of Great Britain, arrived 
in the port of Boston, from that place, in commaiid of a schooner 
called the ^^ Union Jack," which had on board nineteen alien 
passengers, fer which two dollars for each were demanded of 
the plaintiff, and paid by him on protest that the exaction was 
illegal. An action being brought to recover back this money 
against the city of Boston, in the court of common pleas, under 
the instructions of the court the jury found a verdict for the 
defendant, on which judgment was entered; and which was 
affirmed on a writ of error. to the Supreme Court. 

Under the first and second sections of the above act, the per- 
sons appointed may go on board of a ship from a foreign port, 
which arrives at the port of Boston with alien passengers on 
board, and examine whether any of them are lunatics, idiots, 
maimed, aged or infinn, incompletent to maintain themselves, 
or who have been paupers in any other country, and not permit 
such persons to be put on shore, unless security shall be given 
that they shall not become a city, town, or State charge. This 
is the exercise of an unquestionable power in the State to pro- 
tect itself from foreign paupers and other persons who would be 
a public charge; but the nineteen alien passengers for whom 
the tax was paid did not come, nor any one of them, within 
the second section. The tax of two dollars was paid by the 
master for each of these passengers before they were permitted 
to land. This, according to the view taken in the above case 
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of Smith ^«. Turner, ^v^s a regulation of commerce, and, not 
Jbeing within the power of the State, the act imposing the tax 
IS voicL 

The ftmd thus laised was no doubt faithfully applied for the 
•support of foreign paupers; iut the question is one of power, 
.and not of policy. The judgment of the Supreme Court, in 
my opinion, should be reversed, ani this cause be remanded to 
4hat court, with instructions to carry out Xhe judgment of this 
•court. 

True copy — Test: 

WM. THOS. CARROLL, 

a s. a u. s. 



Ho, 4. — ^George Smith, plaintiff in error, vs. William 
Turner, Health Commissiotjer of th?e port of New 
York, 

In error to the court for the trial of impeachments andthe«correction of errors 

of the State of New York, 

Mr. Justice CATRON^ The first cpiestion tffising in this con- 
troversy is, whether the legislation of New York, giving rise to 
4he suit, is a regulation of commerce; and this must be ascer- 
tained, in a, great degree, from a due consideration of the State 
laws regulating the port of the city of New York in respect to 
navigation a.nd intercourse. They are embodied in a system 
running through various titles in the Revised Statutes. The 
sections on which the action before us is founded will be found 
in vol. 1, pages 445-'6. Title 4 purports to treat of the marine 
hospital and its funds, then, in 1^29, erected on Staten Island, 
under the superiostendence of a health officer, who is to be a phy- 
usician, and certain commissioners of health. By section 7 it is 
provided that ^^ the health commissioner shall demand and be 
entitled to receive, and in case of neglect or refusal to pay, shall 
-sue for and leooi/jer in his name of office, the following sums 
from the master of every vessel that shall arrive in the port of 
JVew York, namely: 1. From the master of every vessel from a 
foreign port, for himself and eveiy cabin passenger, one dollar 
And fifty cents; and, for jaach steerage passenger, mate, sailor or 
marine, one dollar. 2. From the master of each coasting vessel, 
for each person on board, twenty-five cents; but no coasting 
•vessel from the States of New Jersey, Connecticut, and Rhode 
Island, shall pay for more than one voyage in each month, coxa- 
fating Irom Jlie first voyage in each year." 
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^^Sec. 8. The moneys so receiveS shall be denominated 
'^ hospital money,' and shall be appropriated to the use of the 
marine hospital, deducting a commission to the health eonmiis- 
isioner of two and one-half per cent, for collection*" 

Turner, the health commissioner, sued Smith, as master df 
the ship Henry Bliss, a British vessel, coming from Liverpool, 
in England, for the amourft of money claimed as due from the 
defendant under the above provisions, because he brought iti 
two himdred and ninety-five steerage passengers, who weie 
British subjects, immigrating into the tJnited States, and in- 
tending to become inhabitants thereof. 

By section 9, the master paying the hospital money may re- 
cover from each person for whom it was paid, the sum paid on 
his account in case of a foreign vessel; and by section 10,. the 
master of a coasting vessel shall pay the tax in twenty-four hours 
after the vessel arrives in port, under the penalty of one hundred 
dollars. 

The 11th section directs the health commissioners annually 
to account to tfie comptroller of the State for the moneys received 
by them by means of the tax for the use of the marine hospital^ 
and if such moneys shall in anyone year exceed the sum neces- 
sary to defray the expenses of their trust, including salaries, &c., 
they shall pay over such surplus to the Society for the Reforma- 
tion of Juvenile Delinquents in the city of New York, for the 
tise of that society. 

By the act of April 25, 1840, the comptroller of the State was- 
authorized to draw on the treasurer, annually, for twenty years,, 
a surn not exceeding fifteen thousand doDars in each year, for 
ihe benefit of the State hospital in the city, and a sum of eight 
tfiousand dollars is there recognised as payable to the society for 
the reformation of juvenile delinquents; and the city hospital is 
lk)und by the act to support at least twenty indig^fit persons 
from any part of the State. Thus a State hospital is also sup- 
ported out of the flmd, as well as an institution for young cul- 
1>rits, imposing an annual charge on. the" fund of twenty-three 
thousand doHars, having no necessary connexion with com- 
merce; and, by the act of 1841, three medical dispensaries are 
endowed out of the fund, to an amount of four thousand five 
hundred dollars. 

The ship Henry Bliss was engagedi in foreign commerce when 
she arrived in the port of New York, and- when the tax was de- 
manded of Snith, the master, "By Turner*, the health commis- 
sioner. The baggage of the passengers was on board, and alse 
their tools of trade, if they had any; and of course the passen- 
gers were on board, for the master is sued in one count for 
fending them after the demand. The tax of two hundred and 
ninety-five dollars was therefote d^nanded befoise the voyage 
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endedj or the money earned for cairying passengers and their 
- goods . The vessel itself was undoubtedly regulated by our acts 
of Congress, and also by our treaty with Great Britain of 1815 — 
the national character of the vessel being British. She had full 
liberty to land, and so the goods on board belonging to trade 
and coming in for sale, stood regulated, and could be landed and 
entered at the custom-house. And by the sanie treaty, passen- 
gers onboard, coming to the United States in pursuit of commerce 
in buying and selling, were free to land. The master and crew- 
were of the ship and navigation, and stood equally regulated 
with the ship. The property of passengers could not be taxed or 
iseized, being expressly and afRnnatively protected by the act of 
1799. It was an import, and whilst it continued in form of an 
import, could be landed and transferred by the owners inland. 
This is the effect of the decision in Brown vs. the State of Mary- 
land. As the State power had nothing left to act upon but the 
person simply, nor any means of collecting the tax from passen- 
gers, it was levied on the master, of necessity, in a round sum. 

As the ship was regulated, and was free to land all the prop- 
erty on board, the question arises, whether these immigrant pas- 
sengers were not also regulated, and entitled by law to accom- 
pany their goods and to land, exempt from State taxation. 

The record states, " that the two hundred and ninety-five pas- 
sengers imported in the ship Henry Bliss belonged to Great 
Britain, and intended to become inhabitants of the United 
States." 

By the laws of nations, all conunerce by personal intercourse 
is free until restricted; nor has our government at any time pro- 
posed to restrain by taxation such immigrants as the record de- 
scribes. 

Our j&rst step towards establishing an independent govern- 
ment was by the Declaration of Independence. By that act it 
was declared ^^ that the British king had endeavored to prevent 
the population of the colonies by obstructing the laws for the 
naturalization of foreigners, and refusing to pass others to en- 
courage their migration hither, and raising the conditions ot 
new appropriations of lands." During the confederation, the 
States passed naturalization laws for themselves, respectively, in 
which there was great want of uniformity, and therefore the 
constitution provided that Congress should have power ^^ to es- 
tablish an uniform rule of naturalization." In execution of 
this power. Congress passed an act at its second session, (March 
26, 1790,) providing that any alien, being a free white person, 
-who shall have resided in the United States two years, and 
•in any one State one year, may become a citizen by taking 
an oath to support the constitution in a court of record, and 
SHch step shall naturalize all the children of such person under 
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twenty-one years of age. In 1795 another act was passed 
(ch. 20) requiring five years' residence; and on the 26th April, 
1802, (ch. 2§,) the naturalization laws were amended. This 
act is now in force, with slight alterations. Under these laws 
have been admitted such numbers, that they and their descend- 
ants constitute a great part of our population. Every depart- 
ment of science, of labor, occupation, and pursuit, is filled up 
more or less by naturalized citizens and their numerous ofispring. 
Prom the first day of our separate existence to this time, has 
the policy of drawing hither aliens, to the end of becoming 
citizens, been a favorite policy of the United States; it has been 
cherished by Congress with rare steadiness and vigor. By 
this policy our extensive and fertile country has been to a con- 
siderable extent filled up by a respectable population, both phys-' 
ically and mentally — one that is easily governed, and usually 
of approved patriotism. We have invited to come to our coun- 
try from other lands, all free white persons of every grade and 
of every religious belief, and, when here, to enjoy our protection; 
and at the end of five years to enjoy all our rights, except that 
of becoming President of the United States. Pursuant to this 
notorious and long-established policy, the 295 passengers in the 
" Henry Bliss" arrived at the port of New York. 

Keeping in view the spirit of the Declaration of Independence 
with respect to the importance of augmenting the population of 
the United States, and the early laws of naturalization. Con- 
gress, at divers subsequent periods, passed laws to facilitate and 
encoiu-age more and more the immigration of Europeans into 
the United States for the purpose of settlement and residence. 

The 23d section of the general collection act of 2d March, 
1799, requires that every master of a vessel arriving in the 
United States shall have on board a manifest, in writing, signed 
by such master, of the goods, wares, and merchandise on board 
such vessel, " together with the name or names of .the several 
passengers on board the said ship or vessel, distinguishing 
whether cabin or steerage passengers, or both, with their bag- 
gage, specifying the number and description of packages be- 
longing to each respectively." 

The 25th section of the same act maJ^es it the duty of the 
master to produce, on his arrival within four leagues of the 
coast, such manifest to such officer or officers of the customs as 
shall first come on board his said ship or vessel; and by the 
26th section, a fine of 500 dollars is imposed on the master for 
not producing such manifest. 

By the 30th section of the same act, the master is required 
within twenty-four hours after his arrival from a foreign port, 
to repair to the office of the collector and make report of the ar- 
rival of his ship; ^^ and within forty-eight hours after such ai- 
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rival, shall make a further report in writing to the collector of 
the district, which report shall be in the fonn, and shall con- 
tain all the particulars required to be inserted'in a manifest;" 
and he is required to make oath or solemn affirmation to the 
truth of such report. But the material section of that act is the 
46th. That section declares that the " wearing apparel, and 
other personal baggage, and the tools or implements of a me- 
chanical trade only of persons who arrive in the United States 
shall be free of duty." The same section prescribes a form of 
declaration, that the packages contain no goods or merchandise 
other than the wearing apparel, personal baggage, and. tools of 
trade, belonging to the person making the declaration, or his 
family. Before the property exempt from duty is allowed to be 
landed, a permit to do so must be obtained from the collector of 
the port; and each owner is bound to pay a fee for such privi- 
leges, for the support of the revenue officers. 

It is quite obvious from these- proceedings, that the passen- 
gers who were thus in the contemplation of Congress were, for 
the most part, immigrants, or persons coming to settle in the 
United States with their families. The act of 27th April, 1816, 
section 2, re-enacts, in substance, that part of the 46th section 
of the act of 2d of March, 1799, above quoted. Exemptions 
and privilege? in favor of passengers arriving in the United 
States are carried still further by the provisions of the 4th sub- 
division of the 9th section of the duty act of the 30th August, 
1842. Among articles declared by that act to be free of duty, 
are, '^ wearing apparel in actual use, and other personal effi3cts 
not merchandise, professional books, instruments, implements 
and tools of trade, occupation, or employment of persons arri- 
ving in the United States." This provision is veiy broad. It 
not only exempts, from duty tools of mechanical trades, but all 
instruments and implements of occupation and employment; 
and also all professional books, without limitation of value or 
numbers. 

A still ftirther enlargement of these privileges and exemptions 
is contained in the duty act of the 30th July, 1846; for the 11th 
section of that act, (schedule I,) in addition to the passengers' 
articles made free by the act of 1842, declares free from duty 
^^ household effects, old and in use, of persons or families from 
foreign countries, if used abroad by them, and not intended for 
any other person or persons." 

Now, is it possible to reconcile State laws laying direct and 
heavy taxes on every immigrant passenger and every member 
of his family, with this careful, studied, and ever-increasing 
security of immigrants against every legal burden or charge of 
any kind? Could Congress have done more than it has done,' 
unless it had adopted what would have been justly regarded 
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as a strange, act of legislation — ^the insertion of passengers them- 
selves in the list of free articles ? 

The first and one of the principal acts to be performed on 
bringing ships and goods from foreign countries into the United 
States, is the production of a manifest; and in such manifest, 
along with the specifications of the cargo, the names and de- 
scription of the passengers, with a specification of their packages 
of property, are to be inserted. Then comes a direct exemption 
of all such property from duties. All agree that if Congress 
had included the owners, and declared that immigi*ants might 
come into the country free of tax, these State laws would be 
void; and can any man say, in the face of the legislation of 
Congress from 1799 to 1846, that the will of Congress is not as 
clearly manifested as if it had made such a direct declaration? 
It is evident that by these repeated and well-considered acts of 
legislation. Congress has covered, and has intended to cover, 
the whole field of legislation over this branch of commerce. 
Certain conditions and restraints it has imposed; and subject to 
these only, and acting in the spirit of all our history and all our 
policy, it has opened the door widely, and invited the subjects 
of other countries to leave the crowded population of Europe 
and come to the United States, and seek here new homes for 
themselves and their fiimilies. We cannot take into considera- 
tion what may or may not be the policy adopted or cherished 
by particular States; some States may be more desirous than 
others that immigrants from Europe should come and settle 
themselves within their limits; and in this respect no one State 
can rightfully claim the power of thwarting by its own authority 
the established policy of all the States united. 

The foregoing conclusions are fortified by the provisions of 
the act of March 2, 1819. It provides that not more than two 
passengers shall be brought or carried to each five tons meas- 
ure of the vessel, under a severe penalty ; and if the number 
exceeds the custom-house measure by twenty persons, the ves- 
sel itself shall be forfeited according to the 91st section of the 
act of 1799. The kind and quantity of provisions are pre- 
scribed, as well as the quantity of water; and if the passengers 
are put on short allowance, a right is given to them to recover 
at the rate of three dollars a day to each passenger; and they 
axe allowed to recover the same in the manner seamen's wages 
are recovered — ^that is, in a summary manner in a district 
court of the United States. The master is also required, when 
the vessel arrives in the United States, at the same time that he 
delivers a manifest of his cargo, and if there be none, then when 
•he makes entry of the vessel, to deliver and report to the collector, 
by manifest, all the passengers talcen on board the ship at any 
•foreign port or place, designating age, sex, and occupation, the 
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country to Which they severally belong, andi that of which it 
is their intention to become inhabitants ; which manifest shall 
be sworn to as manifests of cargo are, and subject to the same 
^penalties. These regulations apply to foreign vessels as well 
as to our own, which bring passengers to the United States. 

1. By the legislation of Congress, the passenger is allowed 
to sue in a court of the United States, and there to appear in 
person, as a seaman may, and have redress for injuries inflicted 
on him by the master during the voyage. 

2. The passenger is allowed to appear at the custom-house 
with his goods, consisting often of all his personal property, and 
there, if required, take the oath prescribed by the acts of Con- 
gress, and get his property relieved from taxation. The clothes 
on his person, and the money in his purse, from which the tax 
is sought, may freely land as protected imports; and yet the 
State laws under consideration forbid the owner to land; they 
hold him out of the courts, and separate him from his property 
until, by coercion, he pays to the master, for the use of the 
State, any amount of tax the State may at its discretion s6t 
Upon him and upon his family; and this, on the assumption 
that Congress has not regulated in respect to his free admis- 
sion. 

And how does the assumption stand, that a poll-tax may 
• be levied on all passengers, notwithstanding our commercial 
treaties? By the 14th article of the treaty of 1794, (known as 
Jay's treaty,) and which article was renewed by our treaty 
with Great Britain of 1815, it was stipulated that reciprocal lib- 
erty of commerce should exist between the United States and 
all the British territories in Europe : " That the inhabitants of 
Great Britain shall have liberty freely and securely to come 
with their ships and cargoes to our ports, to enter the same, 
and to remain and reside in any part of our territories; also, to 
hire and occupy houses and warehouses for the purposes of their 
commerce." And that no higher or other duties should be 
imposed on British vessels than were by our laws' imposed on 
American vessels coming into our ports from Great Britain, and 
that our people should havejeciprocal rights in the British ports 
and territories. 

The taxes under consideration are imposed on all persons 
engaged in commerce who are aliens, no matter where they are 
from. We have commercial treaties of the same import with 
the one above recited with almost every nation whose inhabit- 
ants prosecute commerce to the United States; all these are free 
to come and enter our country, so far as a treaty can secure the 
right. Many thousands of men are annually engaged in this 
commerce. It is prosecuted for a great portion of the territory 
*ei die United States, at and through the two great ports wheite 
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these taxes have been imposed; and it is a matter of history, 
that the greater portion of our foreign commerce enters these 
ports. There aliens must come as passengeris to prosecute com- 
merce and to trade; and the question is, can the States tax them 
out, or tax them at all, in the face of our treaties expressly pro- 
viding for their jfree and secure admission ? 

It is thus seen to what dangerous extents these State laws 
have been pushed; and that they may be extended, if upheld by 
this court, to every ferry-boat that crosses a narrow water within 
the flow of tide which divides States, and to all boats crossing 
rivers that are State boundaries, is evident. 

These laws now impose taxes on vessels through their mas- 
ters, in respect to the masters and crews, and all passengers on 
board, when the vessel oonunences and ends its voyage within 
sight ^ and hearing of the port where the tax is demandable, 
making no distinction between citizens and aliens. They tax, 
through the masters, all American vessels coming from other 
States, (including steamboats,) protected by coasting licenses, 
under United States authority, and also exempt by the consti- 
tution from paying duties in another State. They tax, 
through the masters, foreign vessels protected by the constitu- 
tion from tonnage duties, save by the authority of Congress, 
and who are also protected by treaty stipulations. They tax 
passengers who are owners and agents of the vessel, and ac- • 
con^pany the ship. They tax owners, agents, and servants 
who accompany goods brought in for sale, and who are by our 
treaties at full liberty freely to come and reside in any part of 
our territories in pursuit of foreign commerce. 

The tax is demandable fi'om the master on entering the port, 
and the law provides that when he pays the money to the State 
collector, the master m^y, by way of remedy over, recover by 
suit from each passenger the sum paid on his account. And it 
is insisted that the master had still a better remedy in the car- 
rier's lien on goods of passengers,'^which he might detain, and 
by this means coerce payment at once before the vessel landed. 

Plainly, this latter was the principal mode of distress con- 
templated by the State authorities, as wives and children could 
not be sued, nor have they any property, and therefore property 
of heads of femilies could only be reached oh their account. 

Now, what do these laws require the master to do? As the 
agent of New York, and as her tax-collector, he is required to 
levy the tax on goods of passengers, and make it out of property 
which is beyond the reach of the State laws; and yet, the thing 
is to be done by force of these same State laws. Suppose it to 
be true, that this forcing the master to levy a distress on pro- 
tected goods is yet no tax on him or his vessel, and therefore, 
ia that respect^ the law laying the tax does not violate the 
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constitution; all this would only throw the tax from one pro- 
tected subject to Another; it would shift the burden from the 
master and vessel on to the goods of the passenger, which are 
as much protected by the constitution and acts of Congress as 
the master and vessel. 

And how would this assumption, that a State law may es- 
cape constitutional invasion by giving a remedy over, operate 
in practice? 

Before the constitution existed, the States taxed the com- 
merce and intercourse of each other. This was the leading 
cause of abandoning the confederation, and forming the consti- 
tution — ^more than all other causes it led to the result j and the 
provisions prohibiting the States from laying any duty on im- 
ports or exports, and the one which declares that vessels bound 
to or from one State shall not be obliged to enter, clear, or pay 
duties in another, were especially intended to prevent the evil. 
Around our extensive seaboard, on our great lakes, and through 
our great rivers, this protection is relied on against State as- 
sumption and State interference. Throughout the Union our 
vessels of every description go free and unrestrained, regardless 
of State authority. They enter at pleasure, depart at pleasure, 
and pay no duties. Steamboats pass for thousands of miles on 
rivers that are State boundaries, not knowing nor regarding in 
whose jurisdiction they are, claiming protection under these 
provisions of the constitution. If they did not exist, such ves- 
sels might be harassed by insupportable exactions. , If it be 
the true meaning of the constitution, that a State can evade 
them by declaring that the master may be taxed in regard to 
passengers, on the mere assertion that he shall have a remedy 
over against the passengers, citizens and aliens, and that the 
State may assess the amount of tax at discretion, then the old 
evil will be revived, as the States may tax at every town and 
village where a vessel of any kind lands. They may tax on 
the assumption of self-defence, or on any other assumption, 
and raise a revenue from others, and thereby exempt their own 
inhabitants from taxation. 

If the first part of the State law is void, because it lays a 
duty on the vessel, under the disguise of taxing its representa- 
tive, the master, how can the after part, giving the master a 
remedy over against passengers, be more valid than its void 
antecedent? All property on board belonging to passengers is 
absolutely protected from State taxation. And how can a 
State be heard to say that truly she cannot make distress on 
property for want of power; but still, that she can create the 
power in the master to do that which her own officers cannot 
do? 
In the next place, the constitution, by art. 1, sec. 8, provides 
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that ^^ the Congress shall have power to lay and collect taxes, 
dutiesy imposts, and excises, to pay the debt^ and provide for 
the common defence and general welfare of the United States." 

Such taxes may be laid on foreign commerce as regulations 
of revenue; these regulations are the ordinary ones to which, 
the constitution refers. Congress has no power to lay any but 
uniform taxes when regulating foreign commerce to the end of 
revenue; taxes equal and alike at all the ports of entry, giving. 
no one a preference over another. Nor has Congress power 
to lay taxes to pay the debts of a State, nor to provide by taxa- 
tion for its general welfare. Congress may tax for the treasury 
of the Union, and here its power ends. 

The question, whether the power to regulate commerce and 
navigation is exclusive in the government of the United States, 
or whether a State may regulate within its own waters and 
ports in particular cases, does not arise in this cause. The. 
question here is, whether a State can regulate foreign com- 
merce by ^^ a revenue measure," for the purposes of its own 
treasury? If the State taxes, with the consent of Congress, the 
vessel directly, by a tonnage duty, or indirectly, by taxing -the 
master and crew, or taxes the cargo by an impost, or assumes 
to tax passengers, or to regulate in any other mode, she as- 
sumes to exercise the jurisdiction of Congress, and to regulate 
navigation engaged in foreign commerce; she does that which 
Congress has the power to do, and is restrained by the consti- 
tution within the same limits to which Congress is restricted. 
And as Cfongress cannot raise money for the benefit of a State 
treasury, so neither can a State exercise the same power for the 
same purpose. 

Again: give the argument all the benefit that it claims; con- 
cede the full municipal power in the State to tax all persons 
within her territory, as a general rule, whether they have been 
there a year or an hour; and still she could not impose a capi- 
tation tax on these passengers by the hand of her own tax 
collector. The tax was demanded whilst they were on board. 
All the property they brought with them, down to the clothes 
and moneys on their persons, were imports; that is, ^^ property 
imported and brought into this country from another country." 
No duty could be laid on it by the State, as, until it was sepa- 
rated fi:om the ship, it belonged to foreign commerce, and was 
an import. Had the tax been imposed directly on the passen- 
gers, as a poll-tax is on land; and had the heads of families 
been bound to pay for their wives, children, and servants; and 
had the collector, with the tax-list in his hand, (which was an 
execution in fact,) gone on board, he would have found no 
property that was not protected, which he could touch by way 
of distress to make the money. The passengers could defy 
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him, could turn about, go to another port in the next State, 
land; and go their way. ' Here, then, a demand was made for 
a most stringent tax, which could not be enforced at the time 
and place of demand from anybody, without violating the con- 
stitution, various acts of Congress, and a most important com- 
mercial treaty. ^ 

It has also been urged on the court, with great earnestness, 
that as this tax is levied for the purposes of supporting alien 
paupers, and of city police, and as the police power has not 
been taken from the States, that the ^^ object" for which it was 
imposetd brings it within the State power. City police is part, 
of the State police, and on this assumption a poll-tax on for- 
eigners might be imposed to maintain almost the entire muni- 
cipal power throughout the State, embracing the administration 
of justice in criminal cases, as well as numerous city expenses, 
together with the support of the poor. The objects and as- 
sumptions might, indeed, be endless. Were this court once to 
hold that aliens belonging to foreign commerce, and passengers 
coming from other States, could have a poll-tax levied on them 
on entering any port of a State, on the assumption that the tax. 
should be applied to maintain State police powers, and by this 
means the State treasury could be filled, the time is not distant 
when States holding the great inlets of commerce might raise, 
all necessary revenues from foreign intercourse, and from inter- 
course among the States, and thereby exempt their own inhab- 
itants from taxation altogether. The money once being in the. 
treasury, the State legislature might apply it to any and every 
purpose at discretion, as New York has done; and if more was 
needed, the capitation tax might be increased at discretion, the 
power to tax having no other limitation. 

The passengers in this instance were not subjects of any po-. 
lice power or sanitary regulation, but healthy persons of good 
moral character, as we are bound to presume, nothing appear- 
ing to the contrary; nor had the State of New York manifested 
by her legislation any objection to such persons entering the 
State. 

Ag9,in: it was urged that the States had the absolute power 
to exclude all aliens before the constitution was formed, and 
that this power remained unsurrendered and unimpaired; thai 
it might be exercised in any form that the States saw proper to 
adopt; and having the power to admit or reject at pleasure, the 
States might, as a condition to admission, demand from all 
aliens a sum of money, and if they refused to pay, the States 
might keep them out, nor could Congress or a treaty interfere. 
If such power existed in the State of New York, it has not 
been exerted in this instance. That it was intended to impose 
a condition hostile to the admission of the passengers, in re- 
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spect to whom the master was sued, is without the shghtest 
foundation. They were not hindered or interfered with in any 
degree by the State law. It is a general revenue measure, and 
declares that ^^ the health commissioner shall demand, and be 
entitled to receive,, and in case of neglect or refusal, shall sue 
for and recover from the master of every vessel from a foreign 
port that shall arrive in the port of New York, for himself and 
each cabin passenger, one dollar and fifty cents; and for each 
steerage passenger, mate, sailor, or marine, one dollar; and 
from the master of each coasting vessel, for each person on 
board, twenty-five cents." No restraint is imposed on passen- 
gers, either of foreign vessels or of coasting vessels. In the 
one case, as in the other, the merchants, traders, and visiters 
in the cabin, and the immigrants in the steerage, were equally 
free to come into the harbor, and equally welcome to enter the 
State. She does not address herself to them at all, but de- 
mands a revenue duty from the master, making the presence of 
passengers the pretext. We have to deal with the law as we 
find it, and not with an imaginary case that it might involve, 
but undoubtedly does not. 

For the reason just stated, I had not intended to examine 
the question presenting the State right claimed; but it has be- 
come so involved in the discussions at the bar and among the 
judges, that silence cannot be consistently observed. The as- 
sumption is, that a State may enforce a non-intercourse law ex- 
cluding all aliens; and having power to do this, she may do 
any act tending to that end, but short of positive prohibition. 
If the premises be true, the conclusion cannot be questioned. 

The constitution was a compromise between all the States of 
conflicting rights among them. They conferred on one gov- 
ernment all national power which it would be impossible to 
make uniform in a process of legislation by several distinct and 
independent State governments; and in order that the equality 
should be preserved as far as practicable, and consistent with 
justice, two branches of the national legislature were created. 
In one, the States are represented equally; and in the other, 
according to their respective populations. As part of the treaty- 
making power, the States are equal. The action of the general 
government by legislation, or by treaty, is the action of the States 
and of their inhabitants; these, the Senate, the House of Rep- 
resentatives, and the President represent. This is the federal 
power. In the exercise of its authority over foreign commerce 
It is supreme. It may admit or it may reftise foreign inter- 
course, partially or entirely. 

The constitution is a practical instrument, made by practical 
men, and suited to the territory and circumstances on which it 
was intended to operate. To comprehend its whole scope, the 
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mind must take in the entire countiy and itsiocal governments* 
There were at the time of its adoption thirteen States. There 
existed a large territory beyond them already ceded by Virginia, 
and other territory was soon expected to be ceded by Nortti 
Carolina and Georgia. New States were in contemplation fiur 
off from ports on the ocean, through which potts aliens must 
come to our vacant territories and qew States; and throagh 
these ports foreign commerce must of necessity be carried on by 
our inland population. We had several thousand miles of 
4seacoast5 we adjoined the British possessions on the east and 
north for several thousand miles, and were divided from them 
by lines on land to a great extent^ and on the west and south 
we were bounded for three thousand miles and more by the 
possessions of Spain. With neither of these governments was 
our intercourse by any means harmonious at that time. 

Provision had to be made for foreign commerce coming from 
Europe and other quarters, by navigation in pursuit of profitable 
merchandise and trade, and also to regulate personal intercourse 
among aliens coming to our shores by navigation in pursuit of 
trade and merchandise, as well as for the comfort and protec- 
tion of visiters and travellers coming in by the ocean. 

Then, again, on our inland borders, along our extensive lines 
of separation from foreign nations, trade was to be regulated; 
but more especially was personal intercourse to be governed by 
standing and general rules, binding the people of «ach nation 
on either side of the line. This could oiky be done by treaty 
of nation with nation. If the individual States had retained 
national power, and eacji might have treated for itself, any one 
might hav« broken its treaty and given caiise of war, and in- 
volved other States in the war; therefore all power to treat, or 
have foreign intercourse, was surrendered by the States; and so 
were the powers to make war and to naturalize aliens given 
up. These were vested in the general government for the 
benefit of the whole. This became ^^ the nation," known 
to foreign governments, and was solely responsible to them for 
the acts of all the States and their inhabitants. 

The generad government has the sole power by treaty to regu • 
late that foreign commerce which consists in navigation, and in 
buying and selling. To carry on this commerce men must 
outer the United States (whose territory is an unit to this end) 
by the authority of the nation; and what may be 'done in this 
respect will abundantly appear by what has been done from our 
first administration under the constitution to the present time^ 
without opposition from State authority, and without being 
questioned, except by a barren and inconsistent theory that 
admits exclusive power in the general government to let in 
ships and goods, but denies its authority to let in the men who 
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•Iftavigalte the vessels, and those who come to seD the good$; and 
•purchase our productions in return. 

Our first commercial treaty with Great Britain was that of 
3794, made under the sanction of President Washington's ad- 
ministration. By the 14th article, already referred to^ the in- 
habitants of the Kmg of Great Britain^ coming from his majes- 
ty's territories in Europe, had granted to them Kberty freely 
.snd securely y and without hindrance or molestation, to come 
with their ships and cargoes to the lands^countries^cities, ports, 
/^C0s^ and rivers, within our territories^ to enter the same, to 
/lesort there ^ to remain and reside there, without limitation of 
timef aijd reciprocal liberty was granted to the people and in- 
habitants of the United States in his majesty's European terri- 
tories; but subject always, as to what respects this article, to the 
laws and statutes of the two countries respectively. This stip- 
ulation was substantiaDy renewed by the treaty of 1815^ article: 
1. In the British dominions, otir inhabitants were to abide by 
ithe general laws of Great Britain; and in our territories, the 
subjects and inhabitants of that country were to abide by the 
Jaws of the United States, and also by the laws of any State 
where they might be. But the treaty does not refer to laws of 
^exclusion. The State laws could not drive out those admitted 
vby treaty, wittiout violating it, amd fiimishing cause of war; nor 
could State laws interpose any hindrance or molestation to the 
free liberty of coming. We have similar treaties with many 
other nations of the earth, extending over much of its surface, 
and covering populations more than equal to one-half of its in- 
habitants. Miluons of people may thjis freely come and reside 
in our teritories without limitation of time, and after a icsidence 
of five years, by taking the proper steps, may be admitted to^ 
citizenship under our naturalization laws. Thousands of such 
persous have been admitted, and we a»e constantly admit- 
ting them now; and when they become citizens they may go 
into every State without restraint, being entitled ^' to all the 
privileges and immunities of citizens of the several States." 

And as respects intercourse across our line of separation firom 

the British possessions in America, it is agreed, by the third ar- 

iticle of the treaty of 1794, " that it shall at all times be free to 

his majesty's subjects and to the citizens of the United States, 

and also to, the Indians dwelling on either side of said boundary 

line, fireely to pass and lepass, by land or inland navigation, into 

the respective territories and countries of the two parties on the 

•xontinent of America, (the country within the limits of the Hud- 

c«on Bay Company only excepted,) and to navigate all the lakes, 

^rivers, and waters thereof, and fireely to carry on Hade and com- 

imerce with each other. ' ' Tolls and rate of ferriage are to be the 

isome on either side of the Mne that natives pay on that sidev . 
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Although this treaty was abrogated by the war of 1812,. stij 
I understand that it was intended to be renewed, so far as it 
regulated intercourse at our inland borders, by the second article 
of the treaty of 1815. 

Thus have stood fact and practice for half a century, in th« 
face of the theory that individual iStatcs have the discretionaiy 
power to exclude aliens, because the power was reserved to the 
States, is exclusively in them, and remains unimpaired by the 
constitution. 

It is also insisted that the States may tax aU persona and 
property within their respective jurisdictions, except ii| cases 
where they are affirmatively prohibited. This is a truism not 
t)pen to denial. Ceitainly the States may tax their own inhabit- 
ants at discretion, unless they have surrendered the power. 
But constitutional exceptions to the State power are so broad as 
to render the claim valueless in the present instance. The Stateis 
cannot lay export duties, nor duties on imports, nor tonnage 
duties on vessels. If they tax the naaster and crew, they in* 
. directly lay a duty on the vessel. If the passengers on iosii^ 
«re taxed, the protected goods — the imports — are reached, * 

In short, when the tax in question was demandable by th^e 

State law, aad demanded, the ship rode in the harbor of New 

York, with all persons and property on board, as a unitbeloi^- 

.ing to foreign commerce. She stood as single as when oa the 

open ocean, qtnd was as exempt from the State taxing. power. 

For the reasons here given, I think the judgment of the State 
court should be reversed, because th*t part of the State, law PA 
which it is founded was void. 

Note. — I here take occasion to say, that the State police 
power was more relied on and debated in the cause of Nonis 
•against the city of Boston, than in this cause. In that easel 
had prepaared an opinion, and was ready to deliver it when rl 
delivered this opinion in open court. But being dissatisfied 
with its composition, and agreeing entirely with my brother 
Grier on all the principles involved in both causes, and especially 
on the State power of exclusion in particular instances, I askal 
him to write out our joint views in the caui^e coming up from Mas- 
sachusetts, This he has done to my entire satisfaction, and 
therefore I have said nothing here on the reserved powers of 
the States to protect themselves, but refer to that opinion as cda- 
taining my views on the subjecty and with which I fully concxff 
throughout, 

I concur with this omnion of my brother Catron. 

R. C. GRIER, 
True copy — Test: 

WM> THOS. CARROLL, 

a s. a u: s. 
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No. 2. — ^James' NorrM) plaintiff in error^ vs. The citt 

aF Boston* 

In error to the Supreme Judicial Court of Massachusetts. 

No. 4. — ^George Smith^ plaintiff in error, v». William 
Turner, Health Commissioner for the port of New 
York. 

Id error to the court for the trial of impeachments and the correction of errors 

of the State of New York. 

Mr. Justice McKINLEY. I have examined the opinions of 
Mr. Justice McLean and Mr. Justice Catron, and concur in the- 
whole reasoning upon the main question, but wish to add suc- 
cinctly my own' views upon a single provision of the constitu- 
tion. 

The first clause of the ninth section and first article of the 
constitution provides, " that the migration or importation of such 
persons as any of the States now existing shall think proper to 
admit, shall not be prohibited by the Congress prior to the year 
one thousand eight hundred and eight, but a tax or duty may 
be imposed on such importations not exceeding ten dollars for 
each person." 

On the last argument of this cause no rjeference was made to 
this clause of the constitution; nor have I ever heard a fall and 
satisfactory argument on the subject. Yet, on a full examina- 
tion of this clause, connected with other provisions of the con- 
stitution, it has had a controlling influence on my mind in the 
determination of the cajse before us. Some of my brethren 
have insisted that the clause here quoted applies exclusively to 
the importation of slaves. If the phrase ^^ the migration or im- 
portation of such persons" was intended by the convention to 
mean slaves only, why, in the assertion oi the taxing power^ 
did they, in the same clause, separate migration from importa- 
tion, and use the following language? ^^ But a tax or duty may 
be imposed on such persons not exceeding ten dollars for each 
person." All will admit, that if the word migration were ex- 
cluded fix)m the clause, it would apply to slaves only. An 
unsuccessful attempt was made in the convention to amend' this 
clause, by striking out the word migration^ and thereby to make 
it apply to slaves exclusively. In the face of this fact, the De- 
bates in the Convention, certain numbers of the Federalist, 
together with Mr. Madison's report to the legislature of Virginia 
in 1799 — eleven years afler the adoption of the constitution — 
are relied on to prove that the words migration and importation 
ore synonymous, within the true intent and meaning of this 
clause. The acknowledged accuracy of language and clearness 
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of diction in the constitution would seem to forbid the in^pita- 
tion of so gross an error to the distinguished authors of that in- 
strument, 

I have been unable to find any thing in the Debates of the 
Convention, in the Federalist, or the report ojf Mr. Madison, in- 
consistent with the construction here gjiven. Were they, how- 
ever, directly opposed to it, they could not, by any known rule 
of construction, control or modify the plain and unambiguous 
language of the clause in question. The conclusion, to my 
mind, is therefore irresistible, that there are two separate and 
distinct classes of persons intended to be provided for by this 
clause. 

Although they are both subjects of commerce, the latter class 
only is the subject of trade and importation. The slaves are 
not ir^migradits, and had no exercise pf volition in their trans- 
portation from Africa to the United States. 

The owner was bound to enter them at the eustmn-house, as 
any other article of commerce or importation, and to pay the 
duty imposed by law; whilst the persons of the first class, al- 
though subjects of commerce, had the fi^ee exercise of volition, 
and could remove at pleasure firom one place to another; and 
when they determined to migrate or remove from any European 
government to the United States, they voliintarily dissolved 
the bond of allegiance to their sovereign, with the intention to 
contract a temporary or pennanent allegiance to the government 
of the United States; and if transported in an American ship, 
that allegiance commenced the moment they got on board. 
They were subje(;t to, and protected by, the laws of the United 
States to the end of their voyage, . 

Having thus shown that there are two separate and distinct 
classes included in, and provided for by, the clause of the con- 
stitution iseferred to, the question arises, howfiur the persons of 
the first class are protected by the constitution and laws of the 
United States fiom the operation of the statute of New York 
now under consideration? The power was conferred on Con- 
gress to jH-ohibit migration and importation of such persons into 
all the new States, from and after the time of their admission 
into the Union, because the exemption fi'om the prohibition of 
Congress was confined exclusively to the States then existing, 
and left the power to operaite upon all the new States admitted 
into the Union prior to 1 808, Four new States having been 
thus admitted within that time, it follows, beyond controversy, 
the power of Congress over the whole subject of migration and 
importation was complete throughout the United States after 
1808. 

The power to prohibit the admission of ^^ all such persons" in- 
dudes, necessarily, the power to admit them on such conditions 



Nartis V. Boston... ...Smith v. Turner. 

Wi Congress may think proper to impose; and, therefore^ as a con- 
dition, Congress has the unlimited power of taxing them. If 
tiiiis reasoning he correct, the whole pow«r over the subject be- 
longs exclusively to Congress, and connects itself indissohibly 
irtth the power t6 regulate commerce witfi foreign nations. 
How far^ men, are these immigrants protected, upon their arri- 
ve,! in flie United States, against the power of State statutes? 
"I^he ship, the cargo, the master, the crew, and ^e passen- 

JTS are all under the protection of the laws of the United 
fetes to the final termination of the voyage; and the passen- 
^rs hav^ a right to be landed and go on shore under the pro- 
lection and subject to these laWs only, except so far as they may 
tte subject to the quarantine laws of the place where they are 
tinded; which la.w*s are not drawn in question in tiiis contro- 
versy. The great question here is, where does the power of 
file United States over this subject end, and where does tha 
State power begin? This is, perhaps, one of the most perplex- 
ifeg qilestions ever submitted to the consideration of this court. 

A similar question arose in the case of Brown vs, the State^ 
of Maryland, 12 Wheat., 419, in which the court carried out 
tfee power of Congress to regulate commerce witfi foreign na- 
lS)ns, upon the subject then under consideration, to tiie line 
^hich separates it fix)m the reserved powers of the States, and 
l^laihly esteiblished the power of the States over the same sub- 
ject-matter beyond that line. 

The clause of the constitution already referred to in Ais case, 
taken in connexion with the provision which confers on Con- 
^ss the power to pass all laws necessary and proper for carry- 
ing into effect the eniunerated and all -other powers granted by 
tfee constitution, seem necessarily to includethewhole power over 
jBiis subject; and, the constitution and laws of the United States 
ikeing the supreme law of the land. State power cannot be ex- 
fj^nded over the same subject. It therefore follows that pas- 
ifengers can never be subject to State laws until they become a 
|fortion of the population qf the State, temporarily or perma- 
nently; and this view of the subject seems to be fully sustained 
fcr the case above referred to. Were it even admitted that the' 
IwatB of New York had power to pass the statute under con- 
sideration, in the absence of legislation by Congress on tfiis sub- 
ject,' it would avail nothing in this case, because the whole 
ground had been occupied by Congiess before that act was 
passed, as has been fuUy shown by the preceding opinion 
m my broths Catron. The laws referred to in that opinion 
sdibw conclusively that the passengers, their moneys, their 
clothing, their baggage, their tools, their implements, etc., are 
jnermitted to land in the United States without tax, duty^, ot 
ihipost. 



DECEMBER TEBM^ L^848. m 

Norris «. Boston. 

I therefore concur in the opinion^ that the judg^aaeutoC th*. 
court below should be le^versed. 

Mr, Justice Catron concurs in the foregoing opinion^ ancL. 
adopts it as forming part of his own, so far as Mr. Justice JKTcr 
Kinley's indiAridual views are expressed, when taken in coiabr- 
nexion with Mr. Justice Catron's opinion. 

True copy — ^Test: 

WM. THOS. CARROLL,, 

a s. CL o: iS. 



No. 2. — Jam£s Norms, plaintiff in error, w- Thjb. otw 

OF Boston. 

In error to the Supreme Judicial Court of Massachusetts. 

Mr. Justice GRIER. As the law of Miassachusetts, whScfc 
is the subject of consideration in this case, diifers in some re- 
spect from that of New York, on which the court have just- 
passed in the ease of Smith w. Turner, I propose briefly to 
notice k. In so doing it is not my purpose to reipeat the argu- 
ments urged in vindication of the judgment oi the court ia^ 
that case, and which equally apjdylo this^ but rather to stato; 
distinctly what I consider the point really presented by thin 
case, and to examine some of the propositions assumed, andj 
arguments urged with so much ability by the learned counseF 
of the defendants. 

The plaintiff in this case is an inhabitant of St. Johri^s, iifc 
the jHX)vince of New Brunswick, and kingdom of Great Britain. 
He arrived at the port of Boston in June, 1837, in command; 
of a schooner belonging to the port of St. John's, having on 
board nineteen alien passengers. Rior to landing, he was eomr 
pelled to pay to the city of ooston the sum of two doUars oach^ 
for permission to land said passengers. This sum of thirty- 
€ight dollars was paid under protest, and this suit instituted t^ 
xecover jt back. 

The demand was made, and the money received from the 
plaintiff, in pursuance of the following act of the legislature 0/ 
Massachusetts, passed on the 20th of April, 1837^ and entitled 
'^ An act relating to alien passengers.^' 

Sec. 1st. When any vessel shall arrive at any port or harbor 
within this State, from any port or place without the same, with, 
;Edien passengers on board, the officer or officers whom the 
mayor and aldermen of the city, or the selectmen of the towu 
whjerfi it is proposed to land such passengers, are hereby am- 
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thorized and required tx) appoint, shall go on board such vessels 
and examine into the condition of said passengers. 

Sec. 2d. If, on such examination, there shall be found 
among said passengers any limatic, idiot, maimed, aged, or in- 
firm person, incompetent, in the opinion of the officer so exam- 
ining, to maintain themselves, or who have been paupers in 
eny other country, no such alien passenger shall be permitted to 
land until the master, owner, consignee, or agent of such ves- 
sel shall have given to such city or town a bond in the sum of 
one thousand dollars, with good and sufficient security, that no 
such lunatic or indigent passenger shall become a city, town, or 
fitate charge within ten years from the date of said bond. 

Sec. 3d. No alien passenger, other than those spoken of in. 
the preceding section, shaH be permitted to land until the master^ 
owner, consignee, or agent of such vessel shall pay to the 
regularly-appointed boarding officer the sum of two dioUars for 
each passenger so landing; and the money so collected shall be 
paid into the treasury of the city or town, to be appropriated as 
fee city or town may direct for the support of foreign paupers. 

Sec. 4th » The officer or officers required in the first section 
of this act to be appointed by the mayor and aldermen, or the 
selectmen, respectively, shall, from time to time,, notify the 
pilots of the port of said city or town of the place or places 
where the said examination is made, and the said pilots shall 
be required to anchor all such vessels at the place so appointed, 
and require said vessels there to remain till such examination 
shall be made; and any pilot who shall refiise or neglect to per- 
form the duty imposed upon him by this section, or who shall, 
through ne^gence or design^ permit any alien passengers to 
land before such examination shall be had;^ shall forfeit to the 
city or town a smn not less than fifty nor more than two thou-^ 
sand'dollars. 

Sec. 5th. The provisions of this act shall not apply to any 
vessel coming on shore in distress, or to any alien passengers 
taken from any wreck when life is in danger. 

It must be borne in mind (what has been sometimes forgotten) 
fhat the controversy in this case is not with regard to the right 
claimed by the State of Massachusetts in the second section 
of this act, to repel from her shores lunatics, idiots, criminals,, 
or paupers, which any foreign country, or even one of her sister 
States, might endeavor to thrust upon her; nor the right of any 
State, whose domestic security might be endangered by the 
admission of free negroes, to exclude them from her borders* 
This right of the States has its foundation in the sacred law of 
self-defence, which no power granted to Congress caij restrain 
or annul. It is admitted by all that those powers which relate 
to merely municipal legislation;^ or what may be more properly 
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called internal poKcCy are not surrendered or restrained; and 
that it is as competent and necessary for a State to provide pre- 
cautionary measures against the moral pestilence of paupers, 
vagabonds, and convicts, as it is to guard against the physical 
pestilence which may arise from unsound and infectious arti- 
cles imported. The case of New York vs. Miln asserts this 
doctrine, and no more. The law under consideration in that 
case did not interfere with passengers as such, either directly or 
indirectly, who were not paupers. It put forth no claim to tax 
all persons for leave to land and pass through the State to other 
States, or a right to regulate the intercourse of foreign nations 
with the United States, or to control the policy of the general 
government with regard to immigrants. 

But what is the claim set up in the third section of the act 
under consideration, with which alone we have now to deal ? 

It is^not the exaction of a fee or toll from passengers for some 
personal service rendered to them, nor from the master of the 
vessel for some inspection, or other service rendered either to 
the vessel or its cargo. It is not a fee or tax for a license to 
foreigners to become denizens or citizens of the CommoiiRrealth 
of Massachusetts; for they have sought no such privilege, and, 
so far as is yet known, may have been on their way to some 
other place. 

It is not an exercise of the police power with regard to 
paupers, idiots, or convicts. The second section eiFectually 
guards^against injury from them. It is only after the passen- 
ger has been found on inspection not to be within the descrip- 
tion whose crimes or poverty require exclusion, that the master 
of the vessel is taxed for leave to land him. Had this act com- 
menced with the third section, might it not have been truly 
entitled " An act to raise revenue oiF vessels engaged in the 
transportation of passengers?" Its true character cannot bel 
changed by its collocation; nor can it be termed a police regu- 
lation, because it is in the same act which contains police regu- 
lations. 

In its letter and its spirit it is an exaction from the master, 
owner, or consignee of a vessel engaged in the transportation 
of passengers, graduated on the freight or passage-money earned 
by the vessel. It is, in fact, a duty on the vessel, jiot measured 
by her tonnage, it is tnie, but producing a like result, by merely 
changing the ratio. It is a taxation of the master as reprefeent- 
ative of the vessel and her cargo. 

It has been argued that this is not a tax on the master or the 
Vessel, because in effect it is paid by the passenger having en,- 
hanced the price of his passage. Let us test the value of 
this argument by its application to other cases that naturally 
suggest themselves. If this act had, in direct terms, compelled 
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the master to pay a tax or duty levied or graduated on the ratio 
of the tonnage of his vessel, whose freight was earned by the 
transportation of passengers, it might have been said, with equal 
truth> that the duty was paid by the passenger, and not by the 
vessel. And so, if it had laid an impost on the goods of the 
passenger imported by the vessel, it might-have been said, with 
equal reason, it was only a tax on the passenger at last, as it. 
comes out of his pocket, and graduating it by the amount of 
his goods, affects only the modus or ratio by which its amount; 
is csJculated, In this way the most stringent enactments may 
be easily evaded. 

It is a just and well-settled doctrine established by this court, 
l^that a State cannot do thai indirecfly which she is forbidden 
by the constitution to do directly, ^^ If she cannot levy a duty 
Ct tax from the master or owner of the vessel engaged in com- 
merce, graduated on the tonnage or admeasurement of the vessel, 
she cannot effect the same purpose by merely changing the 
ratio, and graduating it on the number of masts, or of mariners^- 
the size and power of the steam-engine, or the number of pas- 
senger^ which she carries. We have to deal with things, and 
we cannot change them by changing their names. Can a^tate 
levy a duty on vessels engaged in commerce and not owned by 
her citizens, by changing its name from a "duty on tonnage" 
to a tax on the master, or an impost upon imports, by calling it a 
charge on the owner or supercargo, and justify this evasion of 
ft great principle by producmg a dictionary or a dictum to prove 
thstt a ship-captain is not a vessel, nor a supercargo an import? 

The constitution of the United States, and the powers con- 
fided by it to the general government to be exercised for the 
benefit of all the States, ought not to be nullified or evaded by 
astute verbal criticism, without regard to the grand aim and ob- 
jject of the instrument and the principles on which it is based. 
A constitution must necessarily be an instrument which enu- 
merates, rather than defines, the powers granted by it. While 
we are not advocates for a latitudinous construction, ^^ yet we 
know of no nlle for construing the extent of such powers, other 
than is given by the language of the instrument which confers 
them, taken in connexion laith the purpose for which they are 
conferred;" 

Before proceeding to examine the more prominent and plausi- 
ble arguments which have beeai urged in support of the power 
now claimed by the State of Massachusetts, it may be proper 
to notice some assumptions of fact which have been used for 
the purpose of showing the necessity of such a power, from the 
hardships which it is supposed would otherwise be inflicted on 
those States which claim the right to exercise it. 

It was assumed, as a feet; that all the foreigners who arrived 
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at the ports of Boston and New York, and afterwards became 
paupers, remained in those cities, and there became a public 
charge; ^nd that, therefore, this tax was for their own benefit, 
or that of their class. ' But is this the fact? Of the many ten 
thousands who yearly arrive at those ports, how small a propor- 
tion select there residence there. Hundreds are almost daily 
transferred from the vessels in which they arrive to the railroad 
car and steamboat, and proceed immediately on their journey' 
to the western States. Are Boston, New York, and New Or- 
leans, through which they are compelled to pass, the only cities 
of the Union which have to bear the burden of supporting such 
immigrants as afterwards become chargeable as paupers? It- 
may well be questioned whethei: their proportion of this burden 
exceeds the ratio of their great wealth aud population. But it 
appears by the second section of the act now before us, that all 
persons whose poverty, age, or infirmities render them incompe- 
tent to maintain themselves, are not permitted to land until a 
bond has been given in the sum of one thousand dollars, with 
sufficient security, that they will not become a city, town, or 
State charge within ten years. By the stringency of these 
bonds the poor, the aged, and tfie infirm are compelled to con- 
tinue their journey and migi'ate to other States; and yet it 
is complained of as a hardship, that after having thus driven 
off all persons of this class, and obtained an indemnity against- 
loss by them if they remain, that the State should not be al- 
lowed to tax those who, on examination, are found not to be 
within this description — ^who are not paupers, nor likely to be- 
come such; and that this exaction should be demanded, not for 
a license to remain and become domiciled in the State, but for 
leave to pass through it. But admitting the hardship of not 
permitting these States to raise revenue by taxing the citizens 
of other States, or emigrants seeking to become such ; the answer 
still remains, that the question before the court is not one of 
feeling or discretion, but of power. 

The arguments in support of this power in a State to tax 
vessels employed in the transportation of passengers, assume — 
1st. That it is a tax upon passengers or persons, and not upon 
vessels. 2d. That the States are sovereign, and that ^^the 
sovereign may forbid the,entiy of his territory either lo foreign- 
ers in general or in particular cases, or for certain purposes, ac- 
cording as he may think it advantageous to the State; and 
since the lord of the territory may, whenever he thinks proper, 
forbid its being entered, he has power to annex what con- 
ditions he please,s to the pennission to enter;" that the State of 
Massachusetts having this po.wer to exclude altogether, may^ 
therefore impose, as a condition for a license to pass through her 
territory, any amount of tax she may see fit; and this is but the 
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exercise of the police power reserved to the States, and which 
cannot be controlled by the government of the tFnion. 3d. 
That it is but an exercise of the municipal power whidi every 
. State has to tax persons and things within her jurisdiction, and 
with which other States have no concern. 

Let us assume, for the sake of argument, that this is not a 
duty on the vessel, nor an interference with commercial regu- 
lations made by Congress, but a tax on persons transported in 
the vessel, and carry out the propositions based on' this hy- 
pothesis to their legitimate results. 

It must be admitted that it is not an exercise of the usual 
power to tax persons resident within a State, and their property; 
but is a tax on passengers qua passengers. It is a condition 
annexed to a license to them to pass through the State on their 
journey to other States. It is founded on a claim by a State of 
the power to exclude all persons from entering her ports or 
passing through her teiritory. 

It is true, that if a State has such an absolute and uncon- 
trolled right to exclude, the inference that she may prescribe 
the conditions of entrance, in Jhe shape of a license or a tax, 
I must necessaiilj^ follow. The conclusion cannot be evaded if 

the premises be proved. A right to exclude is a power to tax; 
and the converse of the proposition is also true, that a power to 
tax is a power to exclude; and it follows, as a necessary result 
jBrom this doctrine, that those States in which are situated the 
great ports or gates of commerce have a right to exclude, if 
they see fit, all immigrants from access to the interior States, 
and to prescribe the conditions on which they shall be allowed 
to proceed on their journey, whether it be the payment of two 
or of two hundred dollars, l^welve States of this Union are 
without a seaport. The United States have within and beyond 
the limits of these States many millions of acres of vacant 
lands. It is the cherished policy of the general government to 
encourage and invite Christian foreigners of our own race to 
seek an asylum within our borders, and to convert these waste 
. lands into productive farms, and thus add to the wealth, popu- 
lation, and power of the nation. Is it possible that the fra&ners 
of our constitution have committed such an oversight as* to 
leave it to 'the discretion of some two o^ three States to thwart 
the policy of the Union and dictate the terms upon which for- 
eigners shall be permitted to gain access to the other States ? 
Moreover, if persons migrating to the western States may be 
compelled to contribute to the revenue of Massachusetts, or 
New York, or Louisiana, whether for the support of paupers or 
penitentiaries, they may with equal justice be subjected to the 
same exactions in every other city or State through which they 
dre compelled to pass; and thus the unfortunate immigranti 
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before he arrives at his destined home, be made a pauper by 
oppressive duties on his transit. Besides, if a State may exer- 
cise this right of taxation or exclusion on a foreigner, on the 
pretext that he may become a pauper, the same doctrine will 
apply to citizens of other States of this Union; and thus the 
citizens of the interior States, who have no ports on the ocean, 
may be made tributary to those who hold the gates of exit and 
entrance to commercok If the bays and harbors in the United 
States are so exclusively the property of the States within whose 
boundaries they lie, that the moment a^ ship comes within them^ 
she and all her passengers become the subjects of unlimited 
taxation before they can be permitted to touch the shore, the 
assertion that this is a question with which the citizens of 
other States have no concern may well be doubted. If these 
States still retain all the rights of sovereignty, as this argument 
assumes, one of the chief, objects for which this Union was 
formed has totally failed, and ^^we may again witness the" 
scene of conflicting commercial regulations and exactions which 
were once so destructive to the harmony of the States, and fe- 
tal to their commercial interests abroad." 

To guard against the recurrence of these evils, the constitu- 
tion has conferred on Congress the power to regulate commerce 
with foreign nations and among the States, that as regards 
our intercourse with other nations, and with one another, we 
might be one people, not a mere confederacy of sovereign States 
for the purposes of defence or aggression. 

Commerce, as defined by this court, means something moie 
than traffic — it is intercourse; and the power committed to Con- 
gress to regulate commerce is exercised by prescribing rules for 
carrying on that intercourse. ^^But in regulating commerce 
with foreign nations, the power of Congress does jiot stop at the 
jurisdictional lines of the several States. It would be a very 
useless power if it could not pass those lines. The commerce 
of the United States with foreign nations is that of the whole 
United States. Every district has a right to participate in it. 
The deep streams which penetrate our country in every direc- 
tion pass through the interior of almost every State in the 
Union, and furnish the means for exercising this right. If 
Congress has the power to regulate it, that power must be ex- 
ercised wherever the subject exists. If it exists within the 
States, if a foreign voyage may commence or terminate at a port 
within a State, then the power of Congi-ess may be exercised 
within a State." — (Gibbons vs, Ogden, 9 Wheat., 195.) 

The question, whether this powex is exclusive, is one'of which 
the majority of this court have intimated different opinions at 
different times; but it is one of little practical importance in the 
present case, for this power has not lain dormant like those for 
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enacting a uniform bankrupt law, and for organizing the militia. 
The United States have made treaties, and have regulated our 
intercourse with foreign nations, by prescribing its conditions. 
No single State has, therefore, a right to change them. To what 
purpose commit to Congress the power of regulating our inter- 
course with foreign nations and among the States, if these regu- 
lations may be changed at the discretion of each State ? And 
lo what weight is that argument entitle^ which assumes that 
because it is the policy of Congress to^eave this intercourse 
free, that therefore it has not been regulated, and each State 
may put as many restrictions upon it as she pleases ? 

The argument of those who challenge the right to exercise 
this power for the States of Massachusetts and New York, on 
the ground that it is a necessary appurtenant to the police pow- 
er, seems fiiUacious also in this respect. It assumes that be- 
cause a'State in the exercise of h.er acknowledged right may 
•exclude paupers, lunatics, ifcc, that therefore she may exclude 
, all persons, whether they come within this category or not. 
. But she may exclude putrid and pestilential goods from being 
landed on her.shoresj yet it does not follow that she may pre- 
scribe what sound goods may be landed, or prohibit their im- 
portation altogether. The powers used for self-defence and 
protection ags^inst hanii cannot be perverted into weapons of of- 
fence and aggression upon the rights of others. ^ A State is left 
free to impose such taxes as she pleases upon those who have 
elected to become residents or citizens j but it is not necessary 
to her safety or welfare that she should exact a transit duty on 
persons or property for permission to pass to other States. 

It has been argued, also, that as the jurisdiction of the State 
extends over the bays and harbors within her boundaries for 
the purpose of punishing crimes committed thereon, that there- 
fore her jurisdiction is absolute for every purpose to the same ex- 
tent; and that as she may tax persons resident on land and 
their ships engaged in commerce, she has an equal right to tax 
the persons or property of foreigners or citizens of other States 
the moment their vessels arrive within her jurisdictional limits. 
But this argument is obnoxious to the imputation of proving too 
much, and therefore not to be relied on as proving any thing. 
For if a State has an absolute right to tax vessels and persons 
coming from foreign ports, or those of other States, before they 
reach the shore, and as a condition for license to land in her 
ports, she may tax to any amount, and neither Congress nor 
this court can restrain her in the exercise of that right; it 
follows, also, as a necessary consequence, that she i?iay exclude 
all vessels but her own from entering her ports, and may grant 
monopolies of the navigation of her bays a«d rivers. This the' 
State of New York at one time attempted, but was restrained 
by the decision of this court in the case of Gibbons vs. Ogden. 
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In conclusion, we are of opinion — 

1st. That the Qbject of the constitutional prohibition to the 
States to lay duties on tonnage and imposts on imports was to 
- protect both vessel and cargo from State taxation while in iran- 
titu; and this prohibition cannot be evaded, and the same re- 
sult effected , by calling it a tax on the master or passengers. 

2d. That the power exercised in these cases to prohibit the 
immigration of foreigners to other States except on prescribed 
conditions, and to tax the commence or intercourse between the 
citizens of these States, is not a police power, nor necessary 
for the preservation of the health, the morals, or the domestic 
peace of the States who claim to exercise it. 

3d. That the power to tax this intercourse necessarily chal- 
lenges the right to exclude it altogether, and thus to thwart the 
policy of the other States and of the Union. 

4th. That Congress has regulated commerce and intercourse 
with foreign nations, and between the several States* by wiUing 
that it shall be free; and it is therefore not left to the discretion 
of each State in the Union either to refuse a right of passage to 
persons or property through* her territory, or to exact ^. duty for 
permission to exercise it. 

• ^ 
V I concur with the foregoing opinion of Mr. Justice Grier. 

J. CATRON- 

\ Mr. Justice McKinley also concurs in this opinion. 

True copy — ^Test : 

WM. THOS. CARROLL, 

a S. C. U. 8. 



No. 2. — ^James Norris, plaintiff in error, vs, the cmr 

OF Boston. 

In error to the Supreme Judicial Court of Maflsachusetts. 

No. 4. — George Smith, plaintiff in error, vs. William 
Turner, Health Commissioner of the port of New 
York. 

In error to the court for the trial of impeachments and the correction of errors 

of the State of New York. 

Mr. Chief Justice TANEY, (dissenting.) I do not concur in 
the judgment of the court in these two cases, and* proceed to 
^state the grounds on which I dissent. 
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The constitutionality of the laws of Massachusetts and New 
York, in some respects, depends upon the same principles. 
There are, however, diflferent questions in the two cases, and 
I shall make myself better .understood by examining separately 
one of the cases, and then pointing out how far the same reason- 
ing applies to the othei*, and in what respect there is a difference 
between them. And first as to the case from Massachusetts. 

This law meets the vessel after she has arrived in the harbor, 
and within the territorial limits of the State, but before the pas- 
sengers have landed, and while they are still afloat on naviga- 
ble water. It requires the State officer to go on board and ex- 
amine into the condition of the passengers, and provides that 
if any lunatic, idiot, maimed, aged, or infirm persons, incompe- 
tent, in the opinion of the examining officer, to maintain them- 
selves, or who have been paupers in any other country, shall 
be found on board, such alien passengers shall not be permitted 
• to land until the master, owner, consignee, or agent of the ves- 
sel shall give bond, with sufficient security, that no such lunatic 
or indigent person shall become a city, town, or State charge 
within ten years from the date of the bond. These provisions 
are contained in the two first sections. It is the third section 
that has given rise to this contfoversy, and which enacts that 
no alien passenger other than those before spokeji of shall be 
permitted to land until the master, owner, or consignee, or 
agent of the vessel, shall pay to the boarding officer the sum of 
two dollars for each passenger so landing; the money thus col- 
lected to be appropriated to the support of foreign paupers. 

This law is a part of the pauper laws of the State, and the 
provision in question is intended to create a fund for the support 
of alien paupers, and to prevent its own citizens from being 
burdened with their support. 

I do not deem it material at this time to inquire whether the 
sum demanded is a tax or not. Of that question I shall speak 
hereafter. The character of the transaction and the meaning 
of the law cannot be misunderstood. If the alien chooses to re 
main on board, and to depart with the ship, or in any other 
vessel, the captain is not required to pay the money. Its pay- 
ment is the condition upon which the State permits the alien 
passenger to come on shore and mingle with its citizens, and 
to reside among them. He obtains this privilege from the 
State by the payment of the money. It is demanded of the 
captain, and not from every separate passenger, for the conve- 
nience of collection. But the burden evidently falls on the 
passenger, and he in fact pays it, either in the enhanced price 
of his passage, or directly to the captain, befol'e he is allowed 
to embark for the voyage. The nature of the transaction, and 
the ordinary course of business^ show that this must be the 
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•case; and the present claim, therefore, comes before the court 
without any equitable considerations to recommend it, and does 
not call upon us to restore money to a party from whom it haH 
been wrongfiiUy exacted. If the plaintiff recovers, he will 
most probably obtain from the State the money which he had 
doubtless already received from the passenger, for the purpose 
of being paid to the State; and which, if the State is not en- 
titled to it, ought to be refunded to the peussenger* The writ 
of error, however, brings up nothing for revision here, but the 
constitutionality of the law under which this money was de- 
manded and paid; and that question I proceed to examine. 

And the first inquiry is, whether, under the constitution of 
the United States, the federal government has the power to 
■Gompei the several States to receive and suffer to remain in 
association with its citizens, every person or class of persons 
whom it may be the policy or pleasure of the United States to 
admit. In my judgment, this question lies at the foundaticHi 
of the controversy in this case. I do not mean to say that the 
general government have, by treaty or act of Congress, required 
the State of Massachusetts to permit the aliens in question to 
land. I think there is no treaty or act of Congress which caa 
justly be so construed. But it is not necessary to examine that 
question until we have first inquired whether Congress can 
lawfully exercise such a power, and whether the States are 
bound to submit to it. For if the people of the several States 
of this Union reserved to themselves the power of expelling 
from their borders any person, or class of persons, whom it 
might deem dangerous to its peace, or likely to produce a phys- 
ical or moral evil among its citizens, then any treaty or law of 
Congress invading this right, and authorizing the introduction 
of any person or description of persons against the consent of 
the State, would be an usurpation of power irhich this court 
oould neither recognise nor enforce. 

I had supposed this question not now open to dispute. It 
was distinctly decided in Holmes vs, Jennison, 14 Pet., 540; in 
Groves vs. Slaughter, 15 Pet., 449; and in Prigg vs. the Com- 
monwealth of Pennsylvania, 16 Pet., 539. 

If these cases are to stand, the rightof the State is undoubted. 
And it is equally clear, that if it may remove from among its 
citizens any person or description of persons, which it regards 
as injurious to its welfare, it fi)llows that it may meet them 
at the threshold and prevent them from entering; for it will 
hardly be said that the Unjied States may permit them to en- 
ter, and compel the State to receive them, and that the State 
may immediately afterwards expel them. There could be no* 
reason of policy or humanity for compelling the States, by the 
power oif Congress, to imbibe the poison, and then leavinff 

4 
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them to find a remedy for it by their own exertions and at their 
own expense. Certainly no such distinction can be found in 
flie constitution; and such a division of power would be an in- 
consistency, not to say an absurdity, for which I presume no 
one will contend. If the State has the power to determine 
whether the persons objected to shall remain in the State in 
association with its citizens, it must, as sm incident inseparably 
connected with it, have the right also to determine who shall 
enter. Indeed, in the case of Groves vs. Slaughter, the Missis* 
sippi constitution prohibited the entry of the objectionable per- 
sons, and the opinions of the court throughout treat the exer- 
cise of this power as being the same with that of expelling 
them after they have entered. 

Neither can this be a concurrent power; and whether it be*- 
longs to the general or to the State government, the sovereignty 
which possesses the right, must in its exercise be altogether in- 
dependent of the other. If the United States have the power, 
then any legislation by the State in conflict with a treaty or act 
of Congress would be void. And if the States possess it, then 
any act on the subject by tiie general government, in conflict with 
the State law, would also be void, and this court bound to dis- 
regard it. It must be paramount and absolute in tiie sovereignty 
which possesses it. A concurrent and equal power in the 
United States and the States as to who should and who should 
not be permitted to reside in a State, would be a direct conflict 
of powers repugnant to each other, continually thwarting and 
defeating its exercise by either, and could result in nothing but 
disorder and confusion. 

Again: if the State has the right to exclude from its borders 
any person or persons whom it may regard as dangerous to the 
safety of its citizens, it must necessarily have the right to de- 
cide when and towards whom this power is to be exercised. 
It is in its nature a discretionary power, to be exercised accord- 
ing to the judgment of the paity which possesses it. And it 
must, therefore, rest with the State to detennine whether any 
particular class or des^Tiption of persons are likely to produce 
discontents or insurrection in its territory, or to taint the 
morals of its citizens, or to bring among them contagious dis- 
eases, or the evils and burdens of a numerous pauper popular 
tion. For if the general government can in any respect, or by 
any form of legislation, control or restrain a State in the exer- 
cise of this power, or decide whether it has been exercised with 
jiroper discretion and towards pioper persons, and on proper 
occasions, then the real and substantial power would be in 
Congress, and not in the States. In the cases decided in this 
court, and hereinbefore referred to, the power of determining 
urtio is or is not dangerous to the interests and wellbeing of 
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the people of the State has been uniformly admitted to reside^ 
in the State* 

I think it, therefore, to be very clear, both upon principle and 
the authority of adjudged cases, that the several States have a 
right to remove from among their people, and to prevent from 
•entering the State, any pel^on, or class ot description of persons, 
whom it may deem dangerous or injurious to the interests and 
welfare of its citizens; and that the State has the exclusive 
right to determine, in its sound discretion, whether the dangeir 
does or does not exist, free from the control of the general gov* 
«mment. 

This brings me to speak more particularly of the Massachu* 
'setts law, now under consideration. It seems that Massachu*- 
«etts deems the introduction of aliens into the State from foreign 
Kjountries likely to produce in the State a numerous pauper 
population, heavily and injuriously burdensome to its citizensk 
it would be easy to show from the public history of the times, 
that the apprehensions of the State are well founded; that a 
fearful amount of disease and pauperism is daily brought to our 
chores in emigrant ships; and that measures of jwecaution and 
self-defence have become absolutely necessary on the Atlantic 
border. But whether this law was necessary or not, is not a 
question for this courts and I forbear, therefore, to discuss it«t 
justice and necessity* This court has no power to inquire 
whether a State has acted wisely or justly in the exercise of it« 
reserved powers. Massachusetts had the sole and exclusive 
right to Judge for herself whether any evil was to be appre- 
hended from the introduction of alien passengers jfrom foreign 
countries; and in the exercise of her discretion, she had a 
right to exclude them, if she thought proper to do so. Of com^e 
I do not speak of public functionaries, or agents or officers of 
foreign governments. Undoubtedly no State has a right to in- 
terfere with the free ingress of persons of that description. But 
there does not appear to have been any such among the aliens 
who are the subjects of this suit; and no question, therefore, 
can arise on that score, 

Massachusetts, then, having the right to refuse permission to 
alien passengers from foreign countries to land upon her terri- 
tory, and the right to reject them as a class or description of 
persons who may prove injurious to her interests, was she 
bound to admit or reject them without reserve? Was she 
bound either to repel them altogether, or to admit them abso- 
lutely and unconditionally ? And might she not admit them 
upon such securities and conduions as she supposed would pro- 
tect the interest of her own citizens, while it enabled the Stat3 
to extend the offices of humanity and kindness to the sick and 
helpless stranger ? ^ There is certadnly no provision in Jhe coa- 
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stitution which restrains the power of the State in this respects 
And if she may reject altogether, it follows that she may admit 
Upon such terms and condhion^as she thinks proper; and it 
cannot be material whether the security required be a bond to- 
indemnify^ or the payment of a certain sum of mon^. 
. In a case where a pearty hafs » discretionary power to forbid or 
permit an act to be done^ as he shall think best for his own in- 
terests^ he is never bound absolutely and unconditionally to for- 
tid or pemiit it. He may always permit it upon such terms 
and conditions as he supposes will make the act compatible with 
his own interests. I know no exception to the rule. An indi^ 
vidual may forbid another from digging a ditch through his 
land, to draw off water from the property of the party who de- 
sires the permission; yet he may allow him to do it upon such 
conditions and terms as,, in his judgment^ are s«fficient to pro- 
tect his own property from overflow; and for this purpose he 
may either take a bond aikl security, or he may accept a sum of 
money in lieu of it, and take upon himsdf the obligation of 
guarding against the danger. The same rule must apply to 
govemm«its, who are charged with the duty of protecting their 
citizens. Massachusetts has legislated upoa this jninciple* 
She requires bond and security from one class of aliens; and 
from another, which she deems less likely to becomechargeabloy 
she accepts a sum of money, and takes upon herself the obli- 
gation of providing a remedy for the apprehended evil. 

I do not understand that the lawfulness of the provision for 
taking bond, where the emigrants are actual paupers and un*- 
able to gain a livelihood, has been controvertedv That ques- 
tion, it is true, is not before us in this case; but the right of 
the State te protect itself against the burden of supporting those 
who come to us from European almshouses, seem* to be con- 
ceded in the argument. Yet there is no provision in the consti- 
tution of the United States which makes any distinction be- 
tween different descriptions of aliens, or which reserves the 
power, to the State as to one class, and denies it over the other. 
And if no such distinction is to be found in the constitution, 
this court cannot engraft one upon it. The power of the State, 
as to these two classes of aliens, must be regarded here as 
standing upon the same principles. It is in its nature and 
essence a discretionary power; and if it resides in the States as 
to the poor and the diseased, it must also reside in them as to all. 

In both cases the power depends upon the same principles-, 
and the same construction of the constitution of the United 
States — ^ixpon the discretionaxy^wer which resides in a State 
to determine from what person or description of persons the 
danger oi pauperism is to be apprehended, and to provide the 
necessary safoguards against it. Most evidently this court 
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cannot supervise flie exercise of such a power by the State, nor 
tjontrol nor regulate it, nor determine whether the occasion 
•called for it, nor whether the funds raised ha\*e been properly 
•administered. This would be substituting the discretion of the 
•court for the discretionary ipower reserved to the State. 

Moreover, if this court should undertake to exercise this super- 
visory power, it would take upon itself a d«uty which it is utterly 
incapable of discharging. For how could this x^ourt ascertain 
w^hether the persons classed by the boardk^ officer of the State 
«s paupers, belonged to -that denomination or not? Hcpvv could 
it ascertain what had been the pursuits, habits, and mode of 
life of every emigrant, and how far he was liable to lose his 
fiealth, and become, with a helpless femily-, a charge upon the 
<;itizens of the State? flow could it determine who was sick 
•and w^ho w^as well? who was rich and who was poor? who 
was likefly to become chargeable and who was not? Yet all 
this must be done, and must be decided too upon legal evi- 
dence, admissible in a court of justice, if it is determined that 
the State may p-ovide against the adn^ission of one description 
of aliens, but not against another^ that it may take securities 
against pampers and persons diseased, but not against those 
who are in health or have the means of support; and that this 
court have the power to supervise the conduct of the State au- 
thorities, and to regulate it, and determine whether it has been 
properly exercised or ncft. 

I can, therefore, see no ground for the exercise of this power 
by the government of the United States or any of its tribunals. 
In my opinion, the clear, established, and safe rule is, that 
it is reserved to the sevesnal States, to be exercised by them 
according to their own sound discretion, and according to 
their own views of what their interest and safety require. It 
IS a power of sdf preservation, and was never intended to be 
«urrenaered. 

But it is argued in support of the claim of the plaintiff, 
that the conveyance of passengers from foreign countiies is a 
branch of commerce, and that the provisions of the Massachu- 
€etts law, which meet the ship on navigable wator and detain 
her until the bond is given and the money paid, is a regulation 
of commeroe; and that the grant to Congress of the power to 
regulate commerce is of itself a prohibition to the States to make 
any ^regulation upon the subject. The construction of this arti- 
cle of the constitution was fully discussed in the opinions de- 
livered in the license cases reported in 5 How. I do not pro- 
pose to repeat here what I then said, or what was said by other 
members of the court with whom i agreed. It will appear by 
the report of the case, that five of the justices of this court, being 
aflfuyority of the whole bench, held that the grant of the power to 
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Congress was not a prohibition to the States to make such regu- 
lations as they deemed necessary in their own ports and harbors 
for the convenience of trade or the security of health; and that 
such regulations were valid, unless they came in conflict with 
an act of Congress. After such opinions, judicially delivered^ 
I had supposed that question to be settled, so far as any ques- 
tion upon the construction of the constitution ought to be regard-^ 
ed as closed by the decision of this court. I do not, however^ 
object to the revision of it, and am quite willing tfiat it shall be 
regarded hereafter as the law of this court, that its opinion upon 
the construction of the constitution is always open to discussion 
when it is supposed to have been founded in error; and that its 
judicial authority should hereafter depend altogether on the 
force of the reasoning by which it is supported. Referring to 
my opinion on that occasion, and the reasoning by which it is 
maintained, as showing what I still think upon the subject, I 
desire now to add to it a reference to the thirty-second number 
of the Federalist, which shows that the construction given to 
this clause of the constitution by armajority of the justices of 
this court, is the same that was given to it at tiie time of its 
adoption by the eminent men of the day who were concerned 
in framing it, and active in supporting it; for in that num- 
ber it is explicitly affirmed, " that notwithstanding the affirma- 
tiye grants of general authorities, there has been the most pointed 
care in those cases where it was deemed improper that the like 
authorities should reside in the States, to insert negative clauses 
prohibiting the exercise of them by the States.*' The grant of 
a general authority to regulate conunerce is not, therefore, a 
prohibition to the States to make any regulations concerning it 
within their own territorial limits, not in conflict with the regu« 
lations of Congress. 

But I pass from this objection, which was sufficiently dis- 
cussed in the license cases, and come to the next objection 
founded on the same clause. It is this: that the law in ques- 
tion is a regulation of commerce, and is in conflict with the 
regulations of Congress and with treaties, and must yield to the 
paramount authority over this subject granted to the United 
States. 

It is a sufficient answer to fliis argument to say, that no treaty 
or act of Congress has been produced which gives, or attempts 
' to give, to all aliens the right to land in a State. The act of 
March 2, 1799, chapter 23, section 46, has been referred to and 
much pressed in the argument. But this law obviously does 
nothing more than exempt certain articles belonging to a pas- 
senger from the duties which the United States had a right to 
exact if they thought proper. Undoubtedly the law presu j^ses 
that the passenger will be permitted to lalid. But it does uot 
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attempt to confer on him the right. Indeed, the constructioji 
contended for would be a starthng one to the States, if Congress 
have the power now claimed for it. For neither this nor anjr 
other law of Coiigress prescribes the character or condition of 
the persons who may be taken on board in a foreign port to be 
brought to the United States. It makes no regulations upon 
the subject, and leaves the selection altogether to the discre- 
tion and pleasure of the ship-owner or ship-master. The ship- 
owner as well as the ship-master is in many cases a foreigner, 
acting sometimes, perhaps, under the influence of foreign 
governments or foreign cities, and having no common in- 
terest or sympathy with the people of the United States, 
and who may be far more disposed to bring away the worst 
and most dangerous portion of the population rather than 
the moral and industrious citizen. Ana as the act of 1799 
speaks of passengers generally, and makes no distinction as to 
their character or health, if the argument of the counsel for the 
plaintiif can be maintained, and this law gives every passenger 
which the ship-owner ha^ selected and brought with him the 
right to land, then this^ct of Congress has not only taken 
away from the States the right to determine who is and who is 
laot fit to be received among them, but has delegated this high 
and delicate power to foreign ship-masters and foreign ship- 
owners. And if they have taken on board tenants of their 
almshouses or workhouses, or felons from their jails, if Con- 
gress has the power contended for, and this act of Congress 
will bear the construction given to it, and gives to every pas- 
sengear the right to land, then this mass of pauperism and vice 
may be poured out upon the shores of a State, in opposition to 
its laws, and the State authorities are not permitted to resist or 
prevent it. 

It is impossible, upon any sound principle of construction, so 
to interpret this law of Congress. Its language will not justify 
it, nor can such be supposed to have been the policy of the 
United States, or such its disposition towards the States* The 
general government merely intended to exercise its powers in ex- 
empting the articles mentioned from duties, leaving it to the 
States to determine whether it was compatible with their interest 
and safety to permit the person to land. And this power the 
iStates have always exercised, before and since the passage of 
this act of Congress. • 

The same answer may be given to the argument on treaty- 
stipulations. The treaty of 1794, article 4, referred to and re- 
lied on, is no longer in force. But the same provision is, how- 
ever, substantially contained in the first article of the conven- 
tion with Great Britain of July 3, 1815 — ^with this exception, 
Ihat it puts British subjects in this respect on the same footing 
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with other fcreigiiers . But the permission there mrrtually given 
to reside and hire houses and warehouses, and to trade and 
traffic, is in express terms made subject to the laws of the two 
countries respectively. Now the privileges here given within 
the several States are all regulated by State laws, and the refer- 
ence to the laws of this country necessarily applies to them, and 
subjects the foreigner to their decision and control. Indeed, the 
treaty may be said to disavow the construction now attempted 
to be given to it. Nor do I see how any argument against the 
validity of the State law can be drawn from the act of Congress 
of 1819. On the contrary, this act seems accurately to mark the 
Kne of division between the powers of the general and State 
governments over this subject; and the powers of the former 
have been exercised in the passage of this law, without encroach- 
faig on the rights of the latter. It regulates the number of pas- 
sengers which may be taken on board, and brought to this coun- 
try from foreign ports, in proportion to the tonnage of the vessel ; 
and directs that at the time of making his entry at the custom- 
house^ the captain shall deliver to th^oUector a list of the pas- 
sengers taken on board at any foreign port or place, stating their 
age, sex, and occupation, and whether they intend to become 
inhabitants of this cojintry, and how many have died on the 
voyage; and this Kst is to be returned quarterly to the State 
Department, to be laid before Congress. But the law niakes no 
J)r0vision for their landing, nor does it require any inspection as 
to their health or condition. These matters are evidently in- 
tended to be left to the State government, when the voyage has 
ended, by the proper custom-house entry. For it cannot be 
supposed, that if the legislature of the United States intended 
by this law to give the passengers a right to land, it would have 
been so regardless of the lives, and health, and interests of our 
own citizens, as to make no inquiry and no examination upon a 
subject which so nearly concerned them. But it directs no in- 
qturies, evidently because the power was believed to belong to 
tfie States. And as the landing of the passengers depended on 
flie State laws, the inquiries us to their health and condition 
properly belonged to the State authorities. The act of 1819 
may feiriy be taken as denoting the true line of division be- 
tween the two sovereignties, as established by the constitution 
of the United States and recognised by Congress. 
♦ I forbear to speak of other laws and treaties referred to. They 
are of the same import, and are susceptible of the same answer. 
There is no conflict, therefore, between the law of Massachu- 
setts and any treaty or law of the United States. 

Undoubtedly vessels engaged in the transportation of passen- 
gers from foreign countries maybe regulated by Congress, and 
we a part of the commerce of the countey. Congress may pi^ 
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scribe how the vessel shall be manned, and navigated^ and 
equipped, and how many passengers she may bring, and what 
provision shall be made for them, and what tonnage she shall 
pay. But the law of Massachusetts now in question does not 
m any respect attempt to regulate this trade or impose burdens 
upon it. I do not speak of the duty enjoined, upon the pilot, 
because that provision is not now before us, although I see no 
objection to it. But this law imposes no tonnage duty on the 
ship, or any tax upon the captain or passengers for entering its 
waters. It merely refuses permission to the passengers to land, 
until the security demanded by the State for the protection of 
its own people from the evils of pauperism has been given. If, 
however, the treaty or act of Congress above referred to had 
attempted to compel the State to receive them without any secu- 
rity, the question would not be on any conflicting regulations of 
commerce, but upon one far more important to the States — that 
is, the power of deciding who should or should not be permitted 
to reside among its citizens. Upon that subject I have already 
stated my opinion. I <|(uinot believe that it was ever intended 
to vest in Congress, by the general words in relation to the 
regulation of commerce, this overwhelming power over the 
States. For if the treaty stipulation before referred to can 
receive the construction given to it in the argument, and has 
that commanding power claimed for it over the States, then the 
emancipated slaves of the West Indies have at this hour the 
absolute right to reside in, hire houses, and traffic and trade 
throughout the southern States, in spite of any State law to the 
contrary; inevitably producing the most serious discontent, 
and ultimately leading to the most painful consequences. It 
will hardly be said that such a power was granted to the gene- 
ral government, in the confidence that it would not be abused. 
The statesmen of that day were too wise and too well read in 
the lessons of history and of their own times, to confer unneces- 
sary authority under any such delusion. And I cannot imagine 
any power more unnecessary to the general government, and 
at the same time more dangerous and full of peril to the States. 
But there is another clause in the constitution, which it is said 
confers the exclusive power over this subject upon the general 
government. The 9th section of the first article declares that 
the migration or importation of such persons as any of the 
States then existing should think proper to admit, should not 
be prohibited by the Congress prior to the year 1808, but that a 
tax or duty might be imposed on such importation, not exceed* 
ing ten dollars for each importation. The word migration is 
supposed to apply to alien freemen voluntarily migrating to this 
country, and this clause to place their admission or migration 
entirely in the power c^ .Congress. 
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. At the time of the adoption of the constitution, this clause 
was understood by its friends to apply altogether to slaves. The 
Madison Papers will show that it was introduced and adopted 
solely to prevent Congress, before the time specified, from pro- 
hibiting the introduction of slaves from Africa into such States 
as should think proper to admit them. It was discussed on 
that ground in the debates upon it in the convention; and the 
same construction is given to it in the 42d number of the Fed- 
eralist, which was written by Mr. Madison; and certainly no- 
body could have understood the object and intention of this 
clause better than he did. 

It appears from this number of the Federalist, that those who 
in that day were opposed to the constitution, and endeavoring 
to prevent its adoption, represented the word "migration" as 
embracing freemen who might desire to migrate from Europe to 
this country, and objected te the clause because it put it in the 
power of Congress to prevent it. But the objection made on 
that ground is dismissed in a few words, as bemg so evidently 
founded on misconstruction as to be umvorthy of serious reply; 
and it is proper to remark, that the oDJection then made was, 
that it was calculated to prevent voluntary and beneficial emi- 
fiiation from Europe, which all the States desired to encourage. 
Now, the argument is, that it was inserted to secure it, and to 
prevent it from being interrupted by the States. If the word 
can be applied to voluntary emigrants, the construction put upon 
it by those who opposed the constitution is certainly the just 
one; for it is difficult to imagine why a power should be so ex- 
piicitly and carefully conferred on Congress .to prohibit emigra- 
tion, unless the majority of the States desired to put an end to 
it, and to prevent any particular State from contravening this 
policy. But it is admitted on all hands, that it was then the 
policy of all the States to encourage emigration, as it was also 
the policy of the far greater number of them to discourage the 
African slave-trade. And with these opposite views upon these 
two subjects, the frames of the constitution would never have 
bound them botli together in the same clause, nor spoken of 
them as kindred subjects which ought to be treated alike, and 
which it would be the probable policy of Congress to prohibit 
at the same time. No State could fear any evil from the dis- 
couragement of immigration by other States, because it would 
have the power of opening its own doors to the emigrant, and 
of securing to itself the advantages it desired. The refusal of 
other States could in no degree afiect its interests or counteract 
its policy. It is only upon the ground that they considered it 
ftn evil, and desired to prevent it, that this word can be con- 
strued to mean freemen, and to class them in the same provision, 
and in the same words^ with the importation of slaves. The 
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imitation of the prohibition also shows that it does not apply to 
voluntary emigrants. Congress could not prohibit the migm- 
tion and importation of such persons during the time specified^ 
^'in such States as might think proper to admit them.^^ This 
provision clearly implies that there was a well-known difference 
of policy among the States upon the subject to which this arti- 
cle relates. Now, in regard to voluntary immigrants, all the 
States, without exception, not only admitted them, but encow- 
aged them to come; and the words "iw such iStates as may 
think proper to admit them^^ would have been useless and out 
of place, if applied to voluntary immigrants. But in relation to 
slaves it was known to be otherwise; for while the African slave- 
trade was still permitted in some of the more southern States,it 
had been prohibited many years before, not only in what are 
now called free States, but also in States where slavery stiU 
exists. In Maryland, for example, it was prohibited as early as 
1783. The quahfication of the power of prohibition, therefore, 
by the words above mentioned, was entirely appropriate to tiie 
importation of slaves, but inappropriate and useless in relation 
to freemen. They could not and would not have been inserted 
if the clause in question embraced them. 

I admit that the word > migration in this clause of the consti- 
tution has occasioned some difficulty in its construction; yet it 
was, in my judgment, inserted to prevent doubts or cavils upoa 
its meaning; for as the words imports and imporiatiofi in the 
English laws had always been applied to property and things as 
contradistinguished from persons, it seems to have been appre- 
hended that disputes might arise whether these words covered 
the introduction of men into the country, although these men 
were the property of the persons who brought them in. The 
framers of the constitution were unwilhng to use the word 
slaves in the instrument, and described them as persons; and 
so describing them, it employed a word that would describe 
them as persons, and which had uniformly been used when 
^rsons were spoken of, and also the word which was always 
applied to matters of property. The whole context of the sen- 
tence, and its provisions and limitations, and the construction 
given to it by those who assisted in framing the clause in ques- 
tion, show that it was intended to embrace those persons only 
who were brought in as property. 

But apart from these considerations, and assuming that the 
word migration was intended to describe those who voluntarily 
came into the country, the, power granted is merely a power to 
prohibit, not a power to compel the States to admit. 

And it is carrying the powers of the general government by- 
construction, and without express grant or necessary implioa- 
tion, much ftirther than has ever heietofore been done, lif the 
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fonner is to be construed to cany with it the latter. The powers 
aie totally different in their nature, and totafly different in their 
action on the States. The prohibition could merely retard the 
growth of population in the State; it could bring upon, them 
no danger, nor any new evil, moral or physical. 

But the power of compelling them to receive and to retain 
among them persons whom the State may deem dangerous to 
its peace, or who may be tainted with crimes or infectious dis- 
eases, or who may be a burden upon its industrious citizens, 
would subject its domestic concerns and social relations to the 
power of the federal government. 

It would require very plain arid unambiguous words to con- 
vince me that the States had consented thus to place them- 
selves at the feet of the general government ; and if this power 
is granted in regard to voluntary emigrants, it is equally granted 
in the case of slaves. The grant of power is the same, and in 
the same words, with respect to migration and to importation, 
with the exception of the right to impose a tax upon the latter ; 
and if the States have granted this great power in one case, 
they have granted it in the other ; and every State maybe com- 
pelled to receive a cargo of slaves from Africa, whatever danger 
It may bring upon the State, and however earnestly it may de- 
eiie to prevent it. If the word migration is supposed to include 
voluntary emigrants, it ought at least to be confined to the 
power granted, and not extended by construction to another 
power altogether unlike in its character and consequences, and 
rar more formidable to the States. 

But another clause is relied on by the plaintiff to show that 
this law is unconstitutional. It is said that passengers are im- 
ports, and that this charge is therefore an impost or duty on im- 
ports, and prohibited to the States by the second clause of the 
10th section of the first article. This objection, as well as 
others which I have previously noticed, is in direct conflict with 
decisions heretofore made by this court. The point was direct- 
ly presented in the case of Milne vs. the city of New York, 11 
Fat., 102, and was there deliberately considered, and the court 
decided that passengers clearly were not imports. This deci- 
sion is perfectly in accordance with the definition of the word 
pareviously given in the case of Brown vs. Maryland, 12 Wheat., 
. 419. Indeed, it not only accords with this definition, but with 
the long-established and well-settled meaning of the word; 
for I think it may be safely affirmed, that both in England and 
this country, the words imports and importation in statutes, in 
statistical taoles, in official reports, and in public debates, have 
uniformly been applied to articles of property, and never to pas- 
sengers voluntarily coming to the country in ships ; and in the 
Debated of the Convention itself^ the words are constantly so used. 
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The members of the convention unquestionably used the 
words they inserted in the constitution in the same sense in 
which they used them in their debates. It was their object to 
be understood, and not to mislead; and they^ought not to be 
supposed to have used familiar words in a new or unusual 
sense. And there is no reason to suppose that they did not use 
the word ^^ imports/' when they inserted it in the constitution, 
in the sense in Avhich it had been familiarly used for ages, ana 
in which it was daily used by themselves. If this court is at 
liberty to give old words new meanings when we find them in 
the constitution, there is no power which may not, by this 
mode of construction, be conferred on the general government 
and denied to the States. 

But if the plaintiff could succeed in maintaining that passen- 
gers were imports, and that the money demanded was a duty 
on imports, he would at the same time prove that it belongs to 
the United States, and not to him; and consequently that he is 
not entitled to recover it. The 10th section of the first article 
prohibits a State from laying any duty on imports or exports, 
except what may be absolutely necessary for the execution of 
its inspection laws. Whatever is necessary for that purpose, 
may therefore be laid by the State without the previous consent 
of Congress. 

If passengers are imports, then their condition may be exam- 
ined and inspected by an officer of the State, like any other im- 
port, for the purpose of ascertaining whether they may not when 
landed bring disease or pauperism into the State ; for if the 
State is bound to permit them to land, its citizens have yet the 
right to know if there is danger, that they may endeavor to 
avert it or to escape from it. They have, therefore, under the 
clause of the constitution above mentioned, the power to lay a 
duty on this import, as it is called, to pay the necessary ex- 
penses of the inspection. It is, hoAvever, said that more than 
sufficient to pay the necessary expenses of the inspection was 
collected, and that the duty was laid also for other purposes. 
Tliis is true. But it does not follow that the party who paid 
the money is entitled to recover it back from the State. On 
the contrary, it is expressly provided in the clause above men? 
tioned, that the nett produce of all duties and imposts laid hy 
any State on imports or exports shall be for the use of the treas- 
ury of the United States. If, therefore, these passengers were 
imports within the meaning of this clause of the constitution, 
and the money in question a duty on imports, then the nett prod- 
uce or surplus, after paying the necessary expenses of inspec- 
tion, belongs to the treasury of the United States. The plain- 
tiff has no^ right to it, and cannot maintain a suit for it. It is 
appropriated by the express words of the constitution to thf 
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United States, and they, and they alone, would have a right to 
claim it from the State. The argument, however, that passen- 
gers are imports, is, in my judgment, most evidently without 
any reasonable foundation. 

The only remaining topic which seems to require examiaa* 
tion, is the objection that the money demanded is a tax on the 
captain of the vessel, and therefore a regulation of commerce. 

This argument, I think, is sufficiently answered by what I 
have already said as to the real and true character of the trans- 
action, and the relative powers of the Union and the States. 
But I proceed to inquire whether, if the law of Massachusetts 
be a tax, it is not a legitimate exercise of its taxing power; put- 
ting aside, for the present, the other considerations hereinbefore 
mentioned, and which I think amply sufficient to maintain its 
validity. 

Undoubtedly the ship, although engaged in the transporta- 
tion of passengers, is a vehicle of commerce, and within the 
power 01 regulation granted to the general government ; and 1 
assent fully to the doctrine upon that subject laid down in the 
case of Gibbons vs. Ogden. But it has always been held that 
the power to regulate commerce does not give to Congress the 
power to tax it, nor prohibit the States from taxing it in their 
own ports, and within their own jurisdiction. The authority 
of Congress to lay taxes upon it is derived from the express 
grant of power in the 8th section of the 1st article, to lay and 
collect taxes, duties, imposts, and excises; and the inability of 
the States to tax it arises from the express prohibition contained 
in the 10th section of the same article. 

This was the construction of the constitution at the time of 
its adoption, the construction under which the people of the 
States adopted it, and which has been affirmed in the clearest 
terms by the decisions of this court. 

In the 32d number of the Federalist, before referred to, and 
several of the preceding numbers, the construction, of the con- 
stitution as to the taxing power of the general government ^nd 
of the States is very fully examined, and with all that clearness 
and ability which everywhere mark the labors of its distin- 
guished authors; and in these numbers, and more especially in 
file one above mentioned, the construction above stated is 
given to the constitution, and supported by the most conclusive 
arguments. It maintains that no right of taxation which the 
States had previously enjoyed was surrendered, unless expressly 
prohibited; that it was not impaired by any affirmative grant of 
power to the general government; that duties on imports were 
a part of the taxing power; and that the States would have had 
a riight after the adoption of the constitution to lay duties on 
imports and exports if they had not been expressly prohibited. 
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The grant of the power to regulate commerce, therefore, did 
not, in the opinion of Mr. Hamilton, Mr. Madison, and Mr. Jay, 
prohibit the States from laying imposts and duties upon imports 
brought into their own territories. It did not apply to the right 
of taxation in either sovereignty, the taxing power being a dis- 
tinct and separate power from the regulation of commerce, and 
the right of taxation in the States remaining over every sub- 
ject where it before existed, with the exception only of those 
expressly prohibited. 

This construction, as given by the Federalist, was recognised 
as the true one, and affirmed by this court in the case of Gib- 
bons vs. Ogden, 9 Wheat., 201. The passage upon this sub- 
ject is so clear and forcible, that I quote the words used in the 
opinion of the court, which was deUvered by Chief Justice 
Marshall: 

" In a separate clause," he says, ^^of the enumeration, the 
power to regulate commerce is given, as being entirely distinct 
from the right to levjr taxes and imposts, and as being a new 
power not before conferred. The constitution, then, considers 
those powers as substantive and distinct from each other, and 
so places them in the enumeration it contains. The power of 
imposing duties on imports is classed with the power to levy 
taxes, and that seems to be its natural place. But the power to 
levy taxes could never be considered as abridging the right of 
the States on that subject; and they might consequently have 
exercised it by levying duties on imports or exports, had the 
constitution contained no pfthibition upon the subject. This 
prohibitiori, then, is an exception from the acknowledged power 
of the States to. levy taxes, not from the questionable power to 
regulate commerce . ' * 

With such authorities to support me, so clearly and explicitly 
stating the doctrine, it cannot be necessary to pursue the argu- 
ment further. 

I majr therefore safely assume, that according to the true con- 
struction of the constitution, the power granted to Congress to 
regulate commerce did not in any degree abridge the power of 
taxation in the States ; and that they would at this day have the 
right to tax the merchandise brought into their ports and har- 
bors by the authority and under the regulations of Congress, 
had they not been expressly prohibited. 

They are expressly prohibited from laying any duty on im- 
ports or exports, except Avhat may be absolutely necessary for 
executing their inspection laws, and also from laying any ton- 
nage duty. So far their taxing pow'er over commerce is re- 
strained, but no farther. They retain all the rest; and if the 
money demanded is a tax upon commerce, or the instrument or 
vehicle of commerce, it furnishes no objection to it, unless it is 
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a duty on imports or a tonnage duty; for these alone are for- 
biddei\. 

And this brings me back to the question, whether alien pas- 
sengers from a foreign country are imports. I have already dis- 
cussed that question, and need not repeat what I have said. 
Most clearly, ^n my opinion, they are not imports; and if they 
are not, then, according to the authorities referred to, the State 
has a right to tax them; their authority to tax not being abridged 
in any respect by the power in the general government to regu- 
late commerce. I say nothing as to its being a tonnage duty; for 
although mentioned in the argiunent, I do not suppose any re- 
liance could be placed upon it. 

It is said that this is a tax upon the captain, and therefore a 
tax upon an instrument of commerce. According to the au- 
thorities before referred to, if it were a tax on the captain, it 
would be no objection to it, urdess it wefe indirectly a duty on 
imports or tonnage. 

tjnquestionably a tax on the captain of a^ship bringing in 
merchandise, would be indirectly a tax on imports, and conse- 
quently unlawful; but his being an instrument of commerce 
and navigation does not make it so; for a tax upon the instru- 
ment of conmierce is not forbidden. Indeed, taxes upon prop- 
erty in ships are continually laid, and their validity never jret 
doubted. And to maintain that a tax upon him is invalid, it 
must first be shown that passengers are imports or merchandise, 
and that the tax was therefore indirectly a tax upon imports. 

But although this money is denAnded of the captain, and re- 
quired to be paid by him or his owner before the p&ssenger is 
landed, it is in no proper and legitimate sense of the word a 
tax on him. Goods and merchandise cannot be landed by the 
eaptain until the duties upon them are paid or secured. He 
may, if he pleases, pay the duty, without waiting for his owner 
or consignee. So here the captain, if he chose, might pay the 
money and obtain the privilege of landing his passengers with- 
out waiting for his owner or consignee. But he was under no 
obligation to do it. Like the case of a cargo, he could not land 
his passengers until it was done. Yet the duties demanded in 
the former case have never been supposed to be a tax on tiie cap- 
tain, but upon the goods imported. And it would be against 
all analogy, and against the ordinary construction of all statutes, 
to call this demand a tax on the captain. The amount de- 
manded depends upon the number of passengers who desire to 
land. It is not a fixed amount on every captain or every ship 
engaged in the passenger trade; nor upon her amount of ton- 
nage. It is no objection, then, to the Massachusetts law, to say 
that the ship is a vehicle, or the captain an instrument of com- 
merce. 
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The taxing power of the State is restrained only where the 
tax is directly or indirectly a duty on imports or tonnage. And 
the case before us is the first in which this power has been held 
to be still further abridged by mere afiirmative grants of power 
to the general government. In my judgment, this restriction 
on the power of the States is a new doctrine, in opposition to 
the contemporaneous construction and the authority of adjudged 
cases. And if it is hereafter to be the law of this court, that 
the power to regulate commerce has abridged the taxing power 
of the States upon the vehicles or instruments of commerce, ♦! 
cannot foresee to what it may lead; whether the same prohibi- 
tion, upon the same principle, may not be carried out in respect 
to ship-owners and merchandise, in a way seriously to impair the 
powers of taxation ivhich have heretofore been exercised by the 
States. 

I conclude the subject by quoting the language of Chief 
Justice Marshall in the case of Billings vs. the Providence Bank, 
in 4 Pet., 561, where, spealring upon this subject, he says: 

^^ That the taxing power is of vital importance; that it is es- 
sential to the existence of government, are truths which it can- 
not be necessary to reaffirm. They are acknowledged and as- 
sented to by all. It would seem that the relinquishment of 
such a power is never to be assumed. We will not say that a 
State may not relinquish it; that a consideration sufficiently 
valuable to induce a partial release of it may not exist; but as 
the whole community is interested in retaining it undiminished, 
that community has a right to^sist that its abandonment ought 
not to be presumed in a case in which the deliberate prn^se of 
the State to abandon it does not appear." 

Such has heretofore been the language of this court, and I 
can see nothing in the power granted to Congress to regulate 
commerce that shows a deliberate purpose on the part of the 
States who adopted the constitution to abandon any righ^ of tax- 
ation except what is directly prohibited. The contrary appears 
in the authentic publications of the time. 

It cannot be necessary to say anything upon the article of the 
constitution which gives to Congress the power to establish a 
unifonn rule of naturalization. The motive and object of this 
provision are too plain to be misunderstood. Under the consti- 
tution of the United States, citizens of each State are entitled to 
the privileges and immunities of citizens in the several States; 
^nd no State would be willing that another State should deter- 
mine for it what foreigner should become one of its citizens^ 
and be entitled to hold lands and to vote at its elections. For, 
without this provision, any one State could have given the right 
of citizenship in every other State; and as every citizen of a 
State is also a.citizen of the United States, a single State, with- 

5 
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out this provision J might hare given to a'ny number of for- 
eigners it pieased the right to all the privileges of citizenship in 
commerce^ trade^ and navigation, although thejr did not even . 
reside amongst us. 

The nature of our institutions under the fedeml government 
made it a matter of absohite necessity that this power should 
be confided to the government of the Union, where all the 
States were represented, and where all had a voice; a neces- 
sity so obnrious, that no statesman couW have overlooked it. 
The article has nothing to do with the admission or rejection 
of aliens, nor with emigration, but with the rights of citizen- 
ship. Its sole object was to prevent one State from forcing upoh 
all the others, and upon the general government, persons as 
citizens whom they were unwilling to admit as such. 

It is proper to add, that the State laws which were under ex- 
amination in the license cases, applied altogether to merchandise 
of the description mentioned in those laws, which was imported 
into a State nrom foreign countries or from another State; and as 
the States have no power to lay a tax or duty on imports, the 
laws in question were subject to the control of Congress until 
the articles had ceased to be imports, according to the legal 
meaning of the word; and it is with reference to such importa- 
tions, and the regulations of Congress and the States concerning 
them, that the paramount power of Congress is spoken of in 
some of the opinions then delivered. 

The question as to the power of a State to exclude fi:om its 
territories such aliens as it may%eem unfit to reside among its 
citizens, and to prescribe the conditions on which they may 
enter it; or, as to the power of a^State to levy a tax for revenue 
upon alien passengers arriving fix)m foreign ports, were neither 
of them involved in those cases, and were not considered or 
discussed in the opinions. 

1 c^tnejiow to the case from New York. 

The object of this law is to guard its citizens not only from 
the burdens and evils of foreign paupers, but also against the 
introduction of contagious diseases. It is not, therefore, like 
the law of Massachusetts, confined to aliens; but the money is« 
required to be paid for every passenger arriving from a foreign 
|K)rt. The tax is imposed on the passenger in this case, clearly 
and distinctly; for although the captain who lands them is 
made liable for the collection, yet a right is expressly secured to 
Wm to recover it from the passenger. There can be no objec- 
liion to this law upon the ground that the burden is imposed 
(upon citizens of other States, because citizens of New York are 
equally liable; but, embracing as it does its own citizens and 
citizens of other States, when they arrive from a foreign port, 
the right of a State to determine what person cut class of persons 
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shall reside among them does not arise; and what I havie S0^ 
upon that subject in the Boston case is inapplicable to this. Ih 
€very other respect, however, it stands upon the same pryici- 
ples, involving also other and further considerations, whijoh I 
proceed to notice, and which place it upon grounds equally firm 
with the case from Mass^husetts. 

It will be admitted, I understand, that New York has the 
right to {NTotect hersdf from contagious diseases, and possesses 
the right to inspect ships with cargoes, and to determine when 
it is safe to permit the vessel to come to the wharf, or the cargo 
to be discharged. In other words, it may establish quarantine 
laws. Consequently, the State may tax the ship and cargo with 
the expenses of inspection, and with the costs and expenses 
of ail measures deemed necessary by the State withorities. 
This is uniformly the case in quarantine regulations; and al- 
though there is not the least appearance of disease in the crew^ 
and the cargo is free from taint, yet, if a ship comes from a port 
where a contagious disease is supposed to exist, she is always 
placed under quarantine, and subjected to the delay and expenses 
tuQident to that condition, and neither the crew nor the cargo suf- 
fered to land until the State authorities are satisfied that it n^^y 
be done without danger. The power of deciding fix)m whi^t 
,port or ports there is danger of disease, and what ship or creW 
>shall be made subject to quarantine on account of the port froija 
which she sailed, and what precautions and securities are re« 
quired to guard against it, must of necessity belong to the State 
authorities; for otherwise the power to tlirect the quarantine^ 
could not be executed; and this power of a State has been con- 
stantly maintained and affirmed in fliis court whenever the sub- 
ject has been under consideration. And when the State author- 
ities ha^e directed the quarantine, if proof should be offered, 
showing that the foreign vports to which it applied were free 
from disease, .and that there was no just ground foi; apprehen- 
sion, this court would hardly, upon that ground, feel itself au- 
thorized to pronounce the expenses charged upon the vessel to 
be unconstitutional, and the law imposing them to be void. 

Upon every principle of reason and justice, the same rule 
must be ap^ied to passengers that is applied to ships and 
cargoes. If, for example, while rumc^rs were recently prevail^, 
ing that the cholera had shown itself in the principal seaport 
towns of Ehirope, New York had been injudicious enough to 
embarrass her own trade by placing at quarantine all vessels 
and persons ccmiing from those ports, and burdened them vrith 
the heavy expenses and ruinous del^cys incident to that measure; 
or if she were to do so now, when af^rehensions are felt that 
it niay again suddenly make its appearance in the great marts 
of European trade^ this court certainly would not undertake to 
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determine that these fearg. are groundless^ and precautionary 
measures unnecessary, and«the law therefore unconstitutional^ 
and that every passenger might land at his own pleasure. No- 
body, I am sure, will contend for such a power. And however 
♦groundless the apprehension, and however injurious and un- 
called-for such regulations maybe, still* if adopted by the State^ 
they must be obeyed, and the courts of the United States can- 
not treat them as nullities. 

If the State has the same right to guard itself from persons 
from whom infection is feared, that it has to protect itself against 
the danger arising from ships with cargoes, it foltows that it may 
exercise the same power in regard to the former that it exercises 
in relation to the latter, and may tax them with the expense of 
the sanitary measures, which their arrival from ja foreign port 
is supposed to render necessary or prudent. For the ex- 
penses imposed on ships with cargoes, or on the captain or 
owner, is as much a tax as the demand of a particular sum 
to be paid to the officer of the State, to be expended for the 
same purpose. It is, in truth, always the demand of a sum of 
money to indemnify the State for the expense it incurs. And 
as I have already said, these charges are not always made and 
enforced against ships actually infected with disease, but fre- 
quently upon a particular class of vessels; that is to say, upon 
8l11 ships coming from ports from which danger is apprehended — 
upon the sound and healthy as well as the infected. The charge 
is not made upon those ships alone which bring disease with 
them, but upon all that come from a port or ports from which it 
is feared disease may be brought. It is true the expenses may 
and do differ in amount, according to the condition of the ship 
and cargo; yet all are subjected to the tax, to the amount of 
the charges incurred by the State. • 

Now, in the great comimercial emporium of New York, hun- . 
dreds aie almost daily arriving from different parts of the world, 
and that multitude of strangers (among whom are always many 
of the indigent and infirm) inevitably produces a mass of pau- 
perism, which, if not otherwise provided for, must press heavily 
on the industry of its citizens, and which, moreover, constantly 
subjects theuk to the danger of infectious diseases. It is to 
guard them against these dangers that the law in question was 
passed. The apprehensions which appear to have given rise to 
it may be without foundation as to some of the foreign ports 
from which passengers have arrived, but that is not a subject of 
inquiry here; and it will hardly be denied that there are suffi- 
cient grounds for apprehension and for measures of precaution 
^is to many of the places from which passenger-ships are fre- 
tjuently arriving. Indeed, it can hardly be said that there is 
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any European port from which emigrants^ usually come which 
can be regardea as an exception. 

The danger arising from passenger-ships cannot be provided 
against, with a due regard to the interests and convenience of 
trade and to the calls of humanity, by precisely the same means 
that are usually employed in cases of ships with cargoes. In 
the latter case, you may act without difficulty upon the par- 
ticular ship, and charge it with the expenses which are incident 
to the quarantine regulations. But how are you to provide for 
hundreds of sick and suffering passengers ? for infancy and age? 
for those who have no means, who are not objects of taxation, 
but of charity ? You must have an extensive hospital, suitable 
grounds about it, nurses and physicians, and provide food and 
medicine for them. And it is but just that these expenses should 
be bom^ by the class of persons who make them necessary; 
that is to say, the passengers from foreign ports . It is from them, 
aS a class, that the danger is feared, and they occasion the ex- 
penditure. They are all entitled to share in the relief which 
IS provided, and the State cannot foresee which of them will re- 
quire it, and which will not. It is provided for all that need it, 
and all should therefore contribute. You must deal with them 
as you do with ships with merchandise and crews arriving from 
ports where infectious diseases are supposed to exist; when, al- 
though the crew are in perfect health, and the ship and cargo 
free from infection, yet the ship-owner must bear the expense of 
the sanitary precautions which are supposed to be necessary on 
account of the place from which the vessel comes. 

The State might, it is true, have adopted towards the passen- 
ger-ships the quarantine regulations usually applied to ships 
with merchandise. It might have directed that the passenger- 
ships from any foreign port should be anchored in the stream, 
and the passengers not peVmitted to laijd for the period of time 
deemed prudent. And if this had been done, the ship-owner 
3irould have been burdened with the support of his numerous 
passengers, and his ship detained for days, or even weeks, after 
the voyage was ended. And if a contagious disease had broken 
out on the passage, or appeared after the vessel amved in port, 
the delay and expense to him would- have been still more seri- 
ous. 

The sanitary measures prescribed by this law are far more 
fiivorable to the passengers than the ancient regidations, and in- 
comparably more so to the feeble, the sick, and thef poor. They 
are far more favorable, also, and less burdensome to the ship- 
owner; and no one, I think, can fair to see that the ancient 
quarantine regulations, when applied to passenger-ships, are al- 
together unsuited to the present condition of things, to the con- 
vanience of trade^, and to the enlightened policy which govexna 
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our intercourse with^fiii0ig& nations. The ancient quarantine 
regulations were introduced when the passeng^ trade, as a re- 
ffular occupation, was unknown, and wh«i the intercourse be- 
iween nations was totally unHke what it is at the present day. 
And after all, these quarantine r^rilations are nothing more 
than the mode in which a nation exercises its power of 
guarding its citizens fix)m the danger of disease. It was no 
doubt well suited to the state of the world at the time when it 
was generally adopted; but can there be any iteason why a State? 
may not adopt other sanitary regulations in the place of them,, 
more suitable to the free, speedy, and extended intercourse of 
modem times? Gan there be any reason why they should not 
be made less oppressive to the passenger, an^ to the ship- 
owner and mariner, and less embarrassing and injurious to 
commerce? This is evidently what the New York law in- 
tended to accomplish, and has accomplished, while tlje law 
has been peraiitted to stand. It is no more a regulation 6f 
commerce^— and, indeed, is far less burdensome and occa- 
sions less interruption to commerce — than the ancient quarantine 
regulations. And I cannot see upon what ground it can be 
supposed that the constitution of the United States permits a 
State to use the ancient means of guarding the health of its 
citizens, and, at the same time, denies to it the power of miti- 
gating its hardships and of adapting its sanitary regulation 
to the extended and incessant intercourse with foreign nations, 
and the more enlightened philanthropy of modern times ; nor 
why the State should be denied the privilege of providing fox 
the sick and suffering on shore, instead of leaving them to 
perish on shipboard. Quarantine regulations are not specific 
and unalterable powers in a State ; fliey are but the means of 
executing a power. And certainly other and better means may 
be adopted in place of them, if they are not prohibited by the 
constitution of the United States. And if the old mode is con- 
stitutional, the one adopted by the law of New Yoi^ must be 
equally free from objection. Indeed, the case of the city of 
New York vs. Mine, so often referred to in the argument, 
ought, in my judgment, to decide this. It seems to me that 
the present case is entirety within the principles there ruled by 
the court. 

I had not intended to say anything ftirther in relation to the 
case of New York vs. Milne, but the remarks of one of my 
brethren hav6 rendered it necessary for me to speak of it more 
particularly, since I have referred to it as the deliberate judg- 
ment of the court. It is eleven years since that decision was 
pronounced. After that lapse of time I am sensible that I 
ought not to undertake to state everything that passed in. con- 
g ference or in private conversations ^ because I may he mistaken 
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in some, particulars^ although my impivessions are strong that 
^ the ctrcumstsinces are yet in my memory. And I am the 
less disposed to enter upon such a statement, because, in . my 
judgment, its judicial authority ought not to rest on any such 
circumstances depending on indivimial memory. The court at: 
that time consist^ of seven members ; four of them are dead, 
and among them the eminent jurist who delivered the opinion 
^f the court. All of the seven judges were present and par- 
took in the deliberations which preceded the decision. The 
PfHuion must have been read in conference, and assented to or 
acquiesced in by a majority of the court, precisely as it stood ; 
otherwise it could not have been delivered as the court's opin- 
ion. It was delivered from the bench, in open court, as usual ; 
and only one of the seven judges (Mr. Justice Story) dissented. 
Mr. Justice Thompson delivered his own opinion, which con- 
curred in the opinion of the court, but which, at the same time, 
added another ground, which the court declined taking and de- 
termined to leave open. This will be seen by referring to the 
opinions. And if an opinion thus prepared and delivered and 
promulgated in the official report may now be put aside on the 
ground that it djd not express what at that time was the ojinioa 
of the majority of the court, I do not see how the decision?, 
when announced by a single judge, (as is usual when the 
majority concur,) can hereafter command the public confidence. 
What is said to have happened in this case may, for aught wo 
know, have happened in others ; — in Gibbons t;5..0gden, for 
example, or Browu vs. the State of Maryland, which have been 
so often referred to. 

The question which the court determined to leave open was, 
whether regulations of commerce, as such, by a State within 
its own territories, was prohibited by the grant of the power to 
Congress. This appears in the opinion itself, and the law of 
New York was maintained on what was called the poUce powOT 
of the State. I ought to add, as Ms:. Justice Baldwin has been 
particularly referred to, that the court adjourned on the day the 
opinion was delivered, and on the next day he called on me 
and said there was a sentence, or a paragraph, (I do not remem- 
ber which,) that had escaped his attention, and with which he 
was dissatisfied, and wished altered. Of course notiiing could 
be done, as the court has separated, and Mr. Justice Barbour, 
as well as others, had left town. Mi. Justice Barbour and Mr. 
Justice Baldwin were both present at the next term, and fbt 
several terms after; but I never heard any further dissatisfac- 
tion expressed with the opinion by Mr. Justice Baldwin, and 
never at any time, until this case came before us, he^ any from 
any other member of the court who had assented to or acquiesced 
in the opinion, nor any proposition to correct it. I have no 
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reason to suppose that Mr:* Justice Barbour ever heard in hi» 
lifetime that the accuracy of his opinion had been questioned, 
or that any alteration had been desired, in it. And I have the 
strongest reason to suppose that Mr. Justice Baldwin had be- 
come satisfied, because, in his opinion in Groves vs. Slaughter^ 
he quotes the case of New York vs, Milne with approbation,, 
when speaking in that case of the difference between commer- 
cial and police power. The passage is in 15 Pet., 511, where 
he uses the following language: " The opinion of this court in 
the case of Milne vs. New York, 11 Pet., 130, (fcc, draws the 
true line between the two cfetsses of regulations, and gives an 
easy solution to any doubt which may arise on the clause of the- 
constitution of Mississippi, which has be^Q under considera- 
tion." I quote his words as judicially spoken, and forming a 
part of the official report. 

I have deemed it my duty to say this much, as I am one of 
the three surviving judges who sat in that <jase. My silence 
would justly have created the belief that I concurred in the 
statement wiiich has been made in relation to the case of which 
I am speaking. But I do not concur. My recollections, on the 
pontrary, differ from it in several particulars. Put it ^ould be 
out of place to enter on such a discussion here. All I desire to 
say is, that I know nothing that, in my judgment, ought to de- 
prive the case of New York vs, Milne of its full judicial weight 
as it stands in the official report. Mr. Justice Barbour delivered 
the opinion. Mr. Justice Thompson's opinion maintains, in the 
main, the same principles. Mr. Justice Baldwin, four years 
afterwards, quoted it with approbation; and I certainly assented 
to it — ^making a majority of the whole court. I speak of the 
opinion of my deceased brethren from their public acts. Of the 
opinions of those who sit beside me, I have no right to speak, 
because they are yet here and haije spoken for themselves. But 
it is due to myself to say, that certainly at the time the opinion 
was delivered I had no reason to suppose that they did not both 
fully concur in the reasoning and principles, as well as in the 
judgment. And if the decision now made is to come in conffict 
with the principles maintained in that case, those who follow us 
in these seats must hfereafter decide between the two cases, and 
determine which of them best accords with the true construction 
of the constitution, and ought, therefore, to stand. The law 
now in question, like the law under consideration in the case 
of New York vs. Milne, is, in all of its substantial objects and 
provisions, in strict analogy to the ordinary quarantine regula- 
tions in relation to ships with cargoes from places supposed to 
be dangerous; at least as much so as the nature of the danger 
brought by a passenger-ship, and the means necessary to guard 
against it^ will permit. 
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But if this law is held to be inv9li€l> either because it is a 
regulation of commerce, or because it ^mes in conflict with a 
law of Congress, in what mode can the State protect itself? 
How can it provide against the dang^ of pestilence and pau- 
perism from passenger-ships ? It is admitted that it has a right 
to do so; that want and disease are not the subjects of com- 
merce, and not within the power granted to Congress. They 
do not obey its laws. Yet if the State has 'the right, there 
must be a remedy, in some form or other, in its own hands, as 
there is in the case of ships with cargoes. The State can 
scarcely be required to take upon itself and impose upon the 
industry of its citizens the duty of supporting the immense 
mass of poverty and helplessness which is now pressing so 
heavily upon property in Europe, and which it is endeavoring 
to throw off. It cannot b^ expected that it should take upon 
I itself the burden of providing buildings, grounds, food, and all 
the necessary comforts for the multitude of helpless and poor 
passengers who are daily arriving from foreign ports. Neither, 
I presume, will it be expected that the citizens of New York 
should disregard the calls of sympathy and charity, and re- 
pulse from their shores the needy and wretched who are seek- 
ing an asylum among them. Those who deny the legality of 
the mode adopted, would seem to be called upon to point out 
another consistent with the rights and safety of the State, and 
with the interests of commerce in the present condition of the 
commercial world, and not inconsistent with the obligations of 
humanity. I have heard none suggested, and I think it would 
be difficult 'to devise one on the principles on which this case is 
decided*, unless the health and the lives of the citizens of every - 
State are made altogether -dependent upon the protection of the 
federal government, and the reserved powers of the States over 
this subject, which were affirmed by this court in Gibbons vs. 
Ogden, and Brown vs. the State of Maryland, are now to be 
denied. 

With regard to the taxing-power in the State, the case of 
Brown vs. the State of Maryland, referred to in the argument, 
does not apply to it. The rights of the ship-owner or the cap- 
tain were in no degree involved in that suit. Nor was there 
any question as to when the voyage terminated, as to the ship, 
or when passengers were entitled to land. The case turned 
altogether upon the rights of the importer — the owner of im- 
ported goods; and the inquiry was, how long and under what 
circumstances they continued, after they had been actually 
landed, to be imports or parts of foreign commerce, subject to 
the control of Congress, and exempt, therefore, from taxation 
by the State. And even with regard to the importer, that case 
did not decide that he was not liable to be taxed for the amount 
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of his capital employed in trade, although these imports were a 
part of that capital. 

But here there is no owner. It is the case of passengers — 
fireemen. It is admitted that they are not exempt from taxation 
after they are on shore. And the question is, when was the 
voyage or passage ended ? and when did the captain and pas- 
sengers pass from the jurisdiction and protection of the general 
government, and enter into that of the State ? The act of 1819 
regulated and prescribed the duties of the ship-owner and captain 
during the voyage, and until the entry was made at the cus- 
ton-house and the proper list delivered. It makes no further 
provision in relation to any of the parties. The voyage was 
evidently regarded as then completed, and the captain and pas- 
sengers as passing from the protection and regulations of Con- 
¥ess into the protection and exclusive jurisdiction of the State, 
he passengers were no longer under the control of the captain. 
They might have landed where and when they pleased, if the 
State law permitted it, and the captain had no right to prevent 
them. If he attempted to do so, there was no law of Congress 
to afford redress or to grant relief. They must have looked for 

Protection to the State law and the State authorities. If a mur- 
er had been committed, there was no law of Congress to pun- 
ish it. The personal safety of the passengers and the captain, 
and their rights of property, were exclusively under the juris- 
diction and protection of the State. If the right of taxation did 
not exist in this case, in return for the protection afforded, it 
is, I think, a new exception to the general rule upon thaf subject/ 
For all the parties, the captain as well as the passengers, were 
•as entirely dependent for the protection of their rights upon 
the State authorities, as if they were dwelling in a house in one 
of its cities; and I cannot see why they should not be equally 
liable to be taxed, when no clause can be found in the consti- 
tution of the United States which prohibits it. 

The different provisions of the two laws, and the different 
circumstances of the two cases, made it necessary to say this 
much concerning the case from New York. In all other re- 
spects, except those to which I have adverted, they stand upon 
the same princijdes; and what I have said of the Boston case 
is equally applicable to this. 

In speaking of the taxing power in this case, I must, how- 
ever, be understood as speaking of it as it is presented in the 
lecord; that is to say, as the case of passengers from a foreign 
port. The provisions contained in that law relating to Ameri- 
can citizens who are passengers from the ports of other States, 
is a different question, and involves very different considera- 
tions. It is not now before us; yet, in order to avoid misunder- 
standing, it is, proper to. say, that, in my opinion, it cannot be 
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maintained. Living as we do under a common government, 
charged with the great concerns of the whole Union, every citir 
zen of the United States, from the most remote States or Terri- 
tories, is entitled to free access, not only to the principal depart- 
ments established at Washington, but also to its judicial tribu- 
nals and public offices in every State and Territory of the Union-. 
And the various provisions in the constitution of the United 
States — such, for example, as the right to sue in a federal court 
sitting in another State; the right to pursue and reclaim one 
who has escaped from service; the equal privileges and immu- 
nities secured to citizens of other States; and the provision that 
vessels bound to or from one State to another shall not be ob^ 
liged to enter and clear, or pay duties — all prove that it intended 
to secure the freest intercourse between the citizens of the dit 
ferent States. For all the great purposes for which the federal 
government was formed, we are one people, with one commoci 
country. We are all citizens of the United States; and, as 
members of the same community, must have the right to pass 
and repass through every part of it, without interruption, as 
freely as in our own States. And a tax imposed by a State for 
entering its territories or harbors is inconsistent with the rights 
which belong to the citizens of other States as members of the 
Union, and with the objects which that Union was intended to 
attain. Such a power in the States could produce nothing but 
discord and mutual irritation, and they very clearly do not pos- 
sess it. 

But upon the question which the record brings up, the judg- 
ment in the New York case, as well as that from Massachusetts, 
ought, in my opinion, to be aflfaned. 

Note. — It has been said in the discussion of these cases by 
those who maintain th^t the State laws are unconstitutional, 
that coHunerce means intercourse; and that the power granted 
to regulate it ought to be construed to include intercourse. I 
have never been able to see that any argument which ne^ed 
examination could be justly founded on this suggestion, and 
therefore omitted to notice it in the aforegoing opinion. But 
some stress was, perhaps, intended to be laid on the word ^^ in- 
tercourse" thus introduced, and I therefore subjoin this brief 
note, in ofder to show that it has not been overlooked. 

It has always been admitted, in the discussions upon this 
clause of the constitution, that the power to regulate commerce 
includes navigation, and ships, and crews, because they are the 
ordinary means of commercial intercourse; and if it is intended 
by the introduction of the word "intercourse^" merely to say that 
the power to regulate commerce includes in it navigation, and 
the vehicles and uistruments of commerce, it leaves the ques- 
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tion in dispute precisely where it stood before, and requires no 
further answer. 

But if intercourse means something more than commerce , and 
would give to the general government a wider range of power 
over the States, no one, I am sure, will claim for this court the 
power to interpolate it, or to construe the constituti6n as if it 
was found there. And if, under the authority to regulate com- 
merce. Congress cannot compel the States to admit or reject 
aliens or other persons coming from foreign ports, but would 
possess the power if the word " intercourse" is, by construction, 
substituted in its place, everyone will admit that a construction 
which substitutes a word of larger, meaning than the word used 
in the constitution could not be justified or defended upon any 
principle of judicial authority. 

The introduction of the word " intercourse," therefore, comes 
to this: if it means nothingmore than the word ^^commerce," it 
is merely the addition of a word without changing the argu- 
ment. But if it is a word of larger meaning, it is sufficient to 
say that then this court cannot substitute it for the word of 
more limited meaning contained in the constitution. In either 
view, therefore, of the meaning to be attached to this word 
'^ intercourse," it can form no foundation for an argument to 
support the power now claimed for the general government. 

And if commerce with foreign nations could be construed to 
include the intercourse of persons, and to efnbrace travellers and 
passengers as well as merchandise and trade. Congress would 
also have the power to regulate this intercourse between the sev- 
eral States, and to exercise this power of regulation over citizens 
passing from one State to another. It of course needs no argu- 
ment to prove that such a power over the intercourse of persons 
passing from one State to another is not granted to the federal 
government by the power to regulate, commerce among the 
several States; yet, if commerce does hot mean the inter- 
course of persons between the several States, and does not em- 
brace passengers or travellers from one State to another, it ne- 
cessarily follows that the same word does not include passengers 
or travellers from foreign countries. And if Congress, under 
its power to regulate commerce with foreign nations, possesses 
the power claimed for it in the decision of this case, the same 
course of reasoning and the same rule of constructioh (by sub- 
stituting intercourse for commerce) would give the general gov- 
ernment the same power over the intercourse of persons between 
different States. 

Allusion has been made in the course of these discussions 
to the exclusive power of the federal government in relation to 
intercourse with foreign nations, potentates, and public author- 
ities. This exclusive power is derived from its power of peace 
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and wax, its treaty-making power, its exclusive right to send 
and receive ambassadors and other public functionaries; and 
its intercourse in exercising this power is exclusively with gov- 
ernments and public authorities, and has no connexion what- 
ever with private persons, whether they be emigrants or pas- 
sengers, or travellers by land or water from a foreign country. 
This power over intercourse with foreign governments and au- 
thorities has frequently been spoken of in opinions delivere(f in 
this court as an exclusive power. And I do n<jt suppose that 
any of these opinions have been alluded to in this case, as fur- 
nishing any argument upon the question now before us; for 
an argument drawn from a mere similitude of words, which 
are used in relation to a subject entirely different, would be a 
sophism too palpable to need serious reply. 
A true copy — Test: 

WM. THOS. CARROLL, 

C. s. a U. S. 



No. 2. — ^James Norms, plaintiff in error, vs. The city 

•of Boston. 

In error to the Supreme Judicial Court of Massachusetts. 

No. 4. — George Smith, pimintiff in error, vs, William 
Turner, Health Commissioner for the port of New 
York. 

In error to the court for the trial of impeachments and the correction of errors 

of the State of New York. 

• 

Mr. Justice DANIEL, (dissenting.) Of the decision of the 
court just given, a solemn sense of duty compels me to de- 
clare my disapproval. Impressed as I am with tjie mischiefe 
with which that decision is believed to be fraught ; trampling 
down, as to me it seems to do, some of the strongest defences 
of the safety and independence of the States of this Confedera- 
cy, it would be worse than a fault in me could I contemplate 
the inv£ision in silence'. I am unable to suppress my alarm at 
the approach of power claimed to be uncontrollable and unlimit- 
ed. My objections to the decision of the court, and the 
grounds on which it is rested, both at the bar and by the court, 
will be exempljiied in detail in considering the case of Smith 
vs. Turner, arising under the statute of New York, section 7, 
(Revised Statutes of New York, p. 445.) The provision of the 
statute in question is in the following words : 
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^^ The health-commissioner shall demand and be ^entitled to 
receive^ and in case of neglect or refusal to pay, shall sue for 
end recover in his name of office, the following sums from the 
•master of every vessel that shall arrive in the portof New York, 
namely: 1. From the master of every vessel from a foreign 
port, for himself and feach cabin passenger, one dollar and 
fifty cents ; for each steerage passenger, mate, sailor, or mari- 
ner, one dollar." 

It is wholly, irrelevant to the case before us to introduce any 
other provisions of this statute ; such provisions have no con- 
nexion with this cause, which originated in the single provision 
jttst cited. -The intrusion of other provisions of the law of New 
York can tend only to confusion, and to the efiFect of diverting 
the mind from the only proper question for our decision. 

Under this provision of the statute, an action was brought by 
the defendant in error, as health officer of New York, against 
the plaintiff in error, to recover the amount authorized by the 
statute to be demanded of him, for bringing within the port of 
the city of New Yoik, from a foreign country , two hundred and 
ninety-five alien passengers. It is deemed necessary particu- 
larly to state the character of the persons with respect to whose 
entrance the demand originated, ancLwas made, with the view 
to anticipate objections which might be founded on a sup- 
posed invasion of the right of transit in American citizens from 
one portion of the nation to another. To raise such an ob- 
jection, would be the creation of^a mere man of straw, for the 
Quixotic parade of being tilted at and demolished. This case 
involves no right of transit in American citizens or their prop- 
erty; it is a question raised simply and entirely upon the right 
of the State to impose conditions on which aliens, or persons 
from foreign countries, may be introduced within her territory. 
When a case of a different character, touching the right of 
transit in citizens, shall arise, it will then, and not till then, be 
proper to consider it. We cannot properly take cognizance of 
matters existing only in imagination. 

Whether this statute of New York, and those which have 
preceded it mjt?ari maleridyhe wise, or beneficent, or equita- 
ble, or otherwise, in their provisions — whether under color of 
those statutes more may have been collected than either justice 
or prudence, or the objects professed *in those laws would re- 
quire — ^whether the amounts collected have been diverted to 
purposes diflFerent from those alleged in excuse for such collec- 
tion — are not questions adjourned hither for adjudication upon 
this record. The legitimate and only regular yiquiry before the 
court is this: whether the authority claimed and excited by 
New York, and the mode she has chosen for its exertion, be in 
conformity with the provisions of the constitution? I shall dis- 
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miss -frommy view of this cause every other question, as irrel- 
evant and out of place. 

The legislation of New York, and the proceedings adopted to 
enforce it, are assailed as violations of the constitution. 1st. As 
being repugnaint to, and an interference with, the power dele- 
gated to Congress to regulate foreign cBmmerce. And this gen- 
eral proposition has been divided into two more specific grounds 
of objection. 

1st. The prohibition to the States to levy taxes or imposts on 
imports. 

2d. The alleged right of Congress to regulate exclusively 
the admission of aliens; a right insisted on as falling by con- 
struction within the commercial power, or within some other 
implication in the constitution. 

As guides in the examination of these objections, I will take 
leave to propound certain rules or principles, regarded by myself 
at least as j>ostulates, and conceded to be such, perhaps, by 
every expositor of the constitution and of the powers of the 
State governments. 

1st. Then, Congress have no powers save those which are 
expressly delegated by the constitution and such as are neces- 
sary to the exercise of pqyers expressly delegated. — (Con. art. 
1, sec. 8, clause 18; and amendments, art. 10.) 

2d. The necessary auxiliary powers vested by article 1, sec- 
tion 8 of the constitution, cannot be correctly interpreted as con- 
ferring powers which, in their own nature, are original, inde- 
pendent, substantive powers; they must be incident to original 
substantive gjrants, ancillary in their nature and objects, and 
controlled by and limited to the original grants themselves. 

3d. The question whether a law be void for its repugnancy 
to the constitution, ought seldom, if ever, to be decided in the 
affirmative in a doubtml case. It is not on slight implication 
and vague conjecture that a legislature is to be pronouncied to 
have transcended its powers, and its acts are to bfe c^^nsidered 
void. The opposition between the constitution and the law 
should be such that the judge feels a clear and strong conviction 
of their incompatibility with each other. — (6 Cranch, p. 128.) 
Various other cases might be adduced to the same effect. 

Governed by the above principles, whose soundness will 
scarcely be doubted, I proceed to mqiiire wherein the existing 
legislation of New York is in conflict with the constittition, or 
with any regulation of Congress established under the authority 
of that instrument? Whilst with respect to the paramount au- 
thority in Congress to regulate commerce with foreign nations 
and amongst the several States, (with the exceptions and quaM- 
fications of internal commerce and of regulations necessary for 
the- health and security of society,) there appears to have been 
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great unanimity everywhere amongst all persons^ much diversity 
of opinion has existed amongst members of tljiis tribunal as to 
another characteristic of this grant to Congress, ^z: as to whe- 
ther it implies an exclusiveness, which necesg^Jily. denies anc^ 
forbids, apart from actual or practical collision or interference^ 
in everything like the Jtower of commercial regulatipn on the 
part of the States? ' 

To collate or comment upon those various opinions, would 
here be a work of detail and curiosity rather than of utility. A 
reference to them is no further necessary than to remark, that 
their preponderance is against- the position of exclusiveness, irj 
the sense above mentioned, or in any acceptation beyond an 
actual interference or an unavoidable and essential repugnance 
in the nature of the separate State and federal action. 

And still more would an examination of these opinions be 
useless — if, indeed, it would not be iiTegular — since the decision 
at the last term biit one of this court, upon the license laws of 
Massachusetts, Rhode Island, and New Hampshire, ll-eported in 
6 Howard, 504, by which decision the preceding cases upon 
this subject were reviewed, and the character of exclusiveness in 
the power delegated to Congress repelled and denied. 

It was my purpose, with this general reference to the deci- 
sions of this court, to pass from the point of exclusiveness in 
the power of Congress over commercial regulations, to other 
questions involved in the present cause; but certain positions 
just confidently stated from the bench, seem to require a pause 
in my progress, long enough to show the inconsistency of these 
positions with the constitution — their direct cojiflict, indeed, 
with themselves. Thus, in the argument to sustain the exclu- 
siveness of the commercial power in Congress, it. has been 
affirmed that the powers of the federal government being com- 
plete, and within the scope of their design and objects admit- 
ting of no partition, the gtate governments can exercise no 
powers affecting subjects falling within the range of federal 
authority, actual or potential, or in subordination to the federal 
government. Yet it is remarkable that this assertion has been 
rollowed, in the same breath, by the concession that the pilot 
laws ' are, tg some extent, regulations of commerce; and that 
pilot laws, though enacted by the States, are constitutional, and 
are valid and bl>erative until they shall be controlled by federal 
legislation. 

Again: the very language of the constitution may be appealed 
to for the* recognition of powers to be exercised by the States 
until they shall be superseded, by a paramount authority vested 
in the federal government. Instances of these are the powers to 
train the militia, to lay duties or imposts on imports or exports, 
so far as this shall be necessary to execute the inspection laws ; 
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c^d tibte proyisioii in the Ml section of die first article of the 
constitution declaring that the times, jdaces, and manner of 
holding elections for senators and Te{»esentatives shall be pre^ 
smbed in each State by the legislature thereof, subject to t^ 
power of Congress at any time to alter such regulation. Here, 
then, axe exmnf^es put by the constitution itself, which iiHbolLy 
overthrow Uiis idea of necessity for univei^al exclui^veness in 
the investiture of federal power ; examples surely not of minor 
importance to any which can be derived from the ordinary exi- 
gencies of trade. I nmst stop, too, here long- enough to advert 
to a citation which has been made in support of the idea of ex- 
clusive commercial power, from the opinion of the late Jusdee 
Baldwin, in the case of Groves vs. Slaughter, in 15 Pet., p. 
611. With regard to this opinion, it would seem to be enough 
to dejM'ive it of binding influence as authority, to remaik that 
it w&s a dissent by a single judge ; and this opinion should have 
still less weight here or elsewhere, when it shall be understood 
to have asserted the extraordinary doctrine that the States of 
this Union can have no power to prohibit the introduction of 
slaves within their territory, when carried thither for sale or 
bailie, because the power to regulate commerce is there asserted 
to reside in Congress alone. It may safely be concluded, I 
think, that the justice who cites, with seeming approbation, the 
opinion of Mr. Justice Baldwin, will hesitate to follow it to the 
eccentric and startling conclusion to which that opinion has 
attained. 

In opposition to the opinion of Justice Baldwin, I will place 
the sounder ajolt more orthodox views of Justice Story upon 
this claim to exclusive power in Congress, as expressed in the 
case of Houston and Moor, in 6 Wheat., 48, with a clearness 
and force so striking as to w^mrant their insertion here, and 
such as must strongly commend them to every constitutional 
lawyer. The remarks of Justice Story are these : ^^ Questions 
of this nature are always of great importance and delicacy. 
They involve interests of so much magnitude, and of such 
deep and permanent public concern, that they cannot but be- 
approached with uncommon anxiety. The sovereignty of a 
State, in the exercise of its legislation, is not to be impaired, un- 
less it be clear that it has transcended its legitime authority ; 
nor ought any power to be sought, much less to be adjudged^ 
in favor of the United States, unless it be cleariy within the 
reach of its constitutional charter. Sitting here, we are not eft 
libertj'- to add one jot oT power to the national government be* 
yond what the people have granted by the constitution ; mad, 
on the other hand, we are bound to support the constitution as 
it stands, and to give a fair and ratioa||l scope to all the powers 
which it clearly contains. The consutution containing a grant* 
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of powers in many instances similar to those already existing in 
fhe State governments, and some of these being of vital import- 
ance to State authority and State legislation^ it is not to be 
admitted that a mere grant of such powers in affirmative ierins 
to Congress, does per se transfer an exclusive soverdignty oft 
such subjects to the latter. On the contrary, a reasonable in- 
terpretation of that instrument necesscarUy leads to the conclu- 
sion, that the powers so granted are never exclimve of simi- 
lar powers existing in the - States y unless where the constitution 
has expressly f in terms, given an exclusive pov>er to Congress f 
or the exercise of a like power is prohibited to the States , or 
there is a direct repugnancy or incompatibility in the exeidse 
of it by the States. In all other cases, not &Uing within the 
classes already mentioned^ it seems unquestionable that the 
States retain concurrent authority with Congress^ not only upon 
the letter and spirit of the eleventh amendment of the constitution j 
but upon the soundest principles of general reasoning,- There is 
this reserve, however: that in cases of concurrent aT*tbority^ 
where the laws of the States and of the Union ate* in direct 
and manifest collision on the same subject, those of the Union ^ 
being the supreme law of the land, are of paramount au- 
thority; and State laws, so far, and so far onhjj as such incom^ 
patibUity exists, must necessarily yield. Such ate the general 
principles by which my judgment is guided in every investiga- 
tion on constitutional points. I do not know that they have 
ever been seriously doubted. They commend themselves by 
their intrinsic equity, and have been amply iustified by the 
opinions of the great men under whose guidaifce the constitu- 
tion was framed, as well as by the practice of the government 
of the Union. To desert them, would be ^o deliver ourselves 
over to endless doubts and diffijculfiesy and probably to hazard 
the existence of the constitution itself, ' ' Here, indeed, is a com- 
mentary on the constitution worthy of universal acceptation. 
. As the case of Gibbons vs. Ogden has been much relied on 
in the argument of these cases, and is constantly appealed ta 
as the authoritative assertion of the principle of exclusiveness 
in the power in Congress to regulate commerce, it is proper 
aflSrms this principle, so often and so confidently ascribed to it; 
here to inquire how far the decision of Gibbons and Ogden 
and after all that has been said on this subject, it may bfe mat- 
ter of surprise to learn that the court, in the decision above 
mentioned, so far from affirming that principle, emphatically 
disclaims all intention to pass upon it. ft is true that the court, 
in speaking of the power to regulate commerce vested in Con- 
gress by the constitution, says, that like all other powers vested 
in Congress, ^^it is comjjpte in itself, may be exercised to its 
Utmost extent, and acknowledges no limitations other than are 
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t3f(»ni»ise(l by the constkutbn^" How fio* exclusiveness in its 
natme or in the modes of its exercise are indispensable to this 
completeness "of the pow^ itself, the court does not say, but, 
«9 has been already remarked, declares its intention Jiot to speak* 
on these atopics. These are the words of the court: ^^In dis- 
cussing the question whether this power is still in the States, 
in the case under consideration, we may dismiss from it the 
inquiry whether it is surrendered by the m^e grant to Con- 
gress, or is retained until Congress shall exercise the ,j)ower. 
We dismiss thai inquiry, 6ecaitse it has been -exerciMcLy and the 
^regulations which Congress deemed it proper io make ar-e. now in 
/lull operation. The sole question is, can a State regulate com- 
merce with foreign naticttis and among the States, while Con- 
gress is regulating it?" And^ in fine, upon this (piestion of 
exclusiveness, the case of Wilson*?^, the Blackbird Creek Marsh 
Company, afllrms, in language too exjdicit for misapprehension, 
that the State may, by their legislation, create what may be ob- 
structions of the means of conuneroial intercourse,.subject to 
the controHing and paramount authority of Congress, The 
words of the court in the case last mentioned are these: " If 
Congress had passed any act which bore upon the case, any 
act in execution of the po»wer to regulate conmierce, the object 
of which was •to control State legislation over those small navi- 
gable creeks into which 4;he tide flows, and which abound 
throughout the lower country of the middle and «autherji States, 
we should feel not much difficulty in saying that a State law 
coming in conflict with such an act would be void. But Con- 
gress has passed no such aot. The repugnancy of the law of 
Delaware to tine constitution, is j^aoed entirely on its repug- 
mancy to the power to regulate commerce with foreign joations 
and among the several States 9 a poAver which has not be^n so 
exercised 2as -to aflfect the -question. The act is not in violation 
of this (power in its dormant state. ^^ — (2 Pet., p. 252,) 

I now proceed to inquire whether the exaction of one dollar 
by New York tupon aliens-arriving within her limits feom abroad 
* by sea, can be denominated a isegulation of commerce, accord- 
ing to its etymology, or ^according to its application in common 
parlance. Commerce, from "con" and "mercis," critically 
signifies a mutual selling or traffic, and in ordinaary and practi- 
cal acceptation, it means trz^de, bargain-, sale, exchange, barter; 
embracing these, both as its means*and its objects. Difierent 
and metaphorical significations of the term can doubtless be 
suggested by ingeniotis imaginatioxis. Thus we read in a 
great poet of "looks conunercing with the skies;^' but this 
sublinaated application of the term v^uld badly accord with the 
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lHeie9 of commerce itt a mercantile seiise^ or irilh the 
Bfini of Itiis caftmlaliDfg: and prosaic age. (Notir 1 .) 

Does the few of New Yoik operate either directly or neces- 
sarily lipon anyone of these rngredients of commerce? Doeis it 
look to them »t all? With regard to the emigranif this law in- 
stitutes BO inquiry ertiher as to his pursmts^ or his intentions^ 
0^ his property. He may be a philosopher^ an agricuiturist^ 
a mechanic^ a metchant^ a trayeBer^ or a man of pleasiaare; he 
may be opul«itj or he may be poor; none of Aese circum- 
stances aflSect his admission. It £3 Tequired npon his entering 
the State that tft«ie be y^iA by or for him a given sum^ grad- 
uated upon a calculation of benefit to hiniseif; and to others- 
similaify sitwated with himself; or^ if yom choose^ upon a cal- 
eulation of advantage to the Slate; but un«ter whatever aspect^ 
it is viewed wbi!>By irrespective of property or occupation. So 
isr, then J as the emigrant himself is considered; &is imposition 
steers entirely dear of regulating comm€i?ce in any conceivable 
sense: ift is literally a tax upon a person fiacing homself within 
the sphere of the taxing power^and the nattue and character of 
the proceeding is in nowise changed where payment shaH be 
made \ff l3ie master of the vessel acting as Ihe agent and on 
behalf of flie emigrant. It would still be purdy an exercise of - 
tiie great indefeasible right of taxation which it has been ex- 
plicitly said by ftis court would extend to eiTery svtjectj bwt for 
the restriction as to imports and exports imposed by th^ con- 
t»titution; aiight7lD0;.ei!qpfe6sIy declared to belong to a brandh of 
power wliolly different from the power to r^^nlate commerce^and 
forming no part of that power. Thus, in the case of Cttbbons vs. 
Ogden, (9th Wheaton^ 281,) this court, speaking of the power 
of laying duties or imposts on imports or e^qsorts, make ijse of 
the feltowing language: ^^ We flank it very dear, that it is con- 
didered as a branch of the taxing power. It is so treated in the 
first clause of the 8th section . Uongress shaB have power to lay 
tod collect taxes, duties ^ imposts,, and excised ; smd before com- 
merce is mentioned, the role by whidh the exertion of this power 
must be governed is declared. It is^ that aH dwties, imposts^and 
excises shall be unifo^rm. In a separate clause of the enumaa- 
tion^ the power to regulate commerce is given as being entirely 
distinct &t>m the right to levy taxes and imposts, and as being 
a ne%o pewer not belfere conferred. The constitution, then, 

•^^"^ III 

NoTi l^T-Commerce, iioin con and merxy whick Voscius deriTes from the 
Hebrew i to divide a peLft trf fti? own for a part of another's, to exchange, to 
haigain, and sell, to tiade or tfaffic, to haye intercourse for purposes of traffic. 
Merckomd, or merchants fiom mfrpc or merces, contracted iiofio mercis^ is by 
some derived from mercarir by others from the Greek (" meros") pars^ quia res 
per partem venditur. To merchand, to buy, to trade, to tmffic. Riehardson's 
iHctiooaiy. ^ 
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^onstdens these two powers 4r« mAftantwe and cKstinet from 
^eaeh other^ and so places them in the enumeration it contains. 
The power of imposing duties oa impoits is ciaseed with the 
power to leyjr taxes, and that seems to be its natural place, 
but the powra: to levy taxes could never be considei^d as 
^bridgii^ the right of the States on that sK»bject, aaid they 
might consequently have e^oercised it by levying duties on irrk- 
jwrts or exports^ had the constitution contained no prohibition 
on this subject. This prohibition, then, is Bsa exception to the 
ixcknowkdged power of the States to levy ta:pes ; not firom the 
questionable powisr to regulate cdmmCTce." Again, in the 
£ame case, p. 300, it is declared, that ^^ there is no analogy be- 
tween die power of taxation and the power to regular com- 
in^rce.'" That the powers axe not the samer, that there is 
neither affinity nor resembianoe between them, ib. ib. 198. It 
fcUowSy €x necessities ftom this language, that the right to 
fegulate commerce must mean something essentially distinct 
and separate from the power to impose duties or taxes upofn im^ 
sports ; and thai the latter might exist independently of and 
without the former. The assertion of the court hare is too 
clear and emphatic to be misapprehended ; and it woiuld seem 
to fellow, by i^gular induction thetefirom, that a tax diiectly 
upon the master himself, iii consideration of the emigrants 
brought hy him within the limits of the State, could mot be 
within the piohibition of the constitution, ujiless those emi- 
grants could, in legal or in ordinary acceptation, be made to &U 
withiu the meaning of the term " imports. '^ This woidd be abso- 
lutely necessary, and, by a different construction, the aiathority 
of GiWioas and Ogden would be whniiy overthrown. It is 
said, upon the authority of Gibbons and Ogden^ that commerce 
aiicludes naviffation as a necessary noeans or instrument. Let 
thisy as a general proposition, be conceded; stiU it by no means 
follows that navigation always implies commerce, and much 
less does H fdlow^ that the instruments of commerce, simply 
because they may be so instruments, either as agents or ad 
property, are to be. wholly exempted from burdens incident to 
«dl other subjects of social polt^. I will not contend that the 
master, his vessel, and his mariners and passengers, are not 
jdl subject to poper regulations of commerce enacted by Con- 
guess. The propositions I maintain ace these : that regulations 
of commerce do not embrace taxes on any or on ail the subjects 
above named, exacted within the just sphere of the power im- 
posing them. Thus, then, the assesanent made by New York 
is puBely a tax, not a legulation of commerce ; but it is not a 
tax on imports, unless passengers can be brought within this 
denomination ; if they cannot, it is a tax simply on persons 
«oming^ within the juiisdiction of the taxing power* And who 
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shall deny or controF this sovereign attribute when operating 
within its Begitrmate sphere ? When and by whom shall any 
restriction be pwt upon it^beyond the^ point to wiiich it has been 
voluntarily and esepressly conceded by the constitMioBi?' And 
this point,. it is said, by^the decision of Gibbons and Ogden,.fe 
established singly* and determinaftely in the prohibition to impose 
taxes on imports. With regaard to this essential and soverei^ 
power of taxation, it may be proper here to advert to the caution 
with which it was granted, and the extreme jealousy which was 
manifested towards any and every apprehended encroachmemt 
Vpon it by the constitution when it was offered for adoption*. 
Against such dreaded encroachment were pointed some of the 
most strenuous objections of the opponents of the new goverur 
ment. They insisted that revenue was as requisite to the pui?- 
poses of the local administrations as to those of the Union; and 
that the former were at least of equal importance with the latter 
to the happiness of the people. That it was, therefore, as necei?- 
* sary that the State governments should be able to command the 
means of supplying their wants, as that the national govern- 
ment should possess the Hke means in respect to the wants af 
the Union; aad they said that,^ as the laws of the Union were 
to become the supreme law of the land, and as the nation^ 
government was to have power to pass alt laws necessary for 
carrying into execution the authorities with which it was pro- 
posed to vest it, the national government anight at any time 
abolish the taxes imposed for State objects^ upon the pretence 
of an interference with its own. The objections just stated,, 
and the feeling of mistrust in which they had their origin^ the 
advocates of the constitution found it indispensable to remove f 
hence it is^ that in the Federalist we find several numbers of 
that abte work devoted particularly to the purpose of reconciling 
the existence of the power of taxation in the federal govern- 
ment wilh its possession and exercise on the part of fhe States p 
and nothhfig can be more explicit than is the admission con^ 
tained in these papers of the independent and unqualified 
power in the States in reference to this subject. In the 32(i 
number of tiie Federalist, the writer thus expresses himself:- 
" I am willing h&te to allow, in its fiill. extent, the justness of 
the reasoning which requires that the individual States should 
possess an kidependent and uncontrollable authority to raise 
their own revenues for the supply of their own wants. And 
making tiiis concessiop, I affirm (with the exception of duties 
on imports and exports) they would, lander the plan of the con- 
vention^ retain that autiiority in the most ahsolute and umfualu 
fied sense; and that an attempt on the part of the national gov- 
ernment to abridge them in the exercise of it, would be a violent 
assumption of power, unicmranted by any article or dause of 
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.«/« constitution,^'^ Again: in the same number, speaking with, 
,respect to the prohibition on the States j5x)m imposing^ du- 
ties on imports, it is said: ^^This restriction implies an ad- 
mission, that if it were not inserted, the States would possess 
the power it excludes; and it implies a fidrther admission, that 
as to all other taxes, the authority of the Staites remains undi- 
minished." Such were the principles aiwi doctarines.of the con- 
stitution as admitted, nay, as urged by the advocates for its 
adoption; and it is thought that had their admission not been 
thus made and earnestly jH:essed, there is no candid inquirer 
into the history of the times who will profess to believe that 
the constitution could have been accepted,by the States. The 
cotemporaneous interpretation thus given by the very fabricators 
of the instrument itself, confirmed, as has been shown bjr the 
decision of Gibbons and Ogden, is, perhaps, more emphatically 
declared in the later decision of this court in the case of the 
Providence Bank vs. Billings and Pittman, 4 Pet., 561, where 
the court expresses itself in the following language: ^'That 
the taxing power is of vital importance; that it is essential 
to the existence of government, are truths which it cannot 
be necessary to afltan. They are acknowledged and as- 
sented to by all. It would seem that the relinquishment of 
such a power is never to be assumed. We will not say that 
a State may not relinquish it; that a consideration sufficiently 
valuable to induce a partial release of it may not exist; but as 
the whole community are interested in maintaining it undi- 
minished, that community has a right to insist that its aban- 
donment ought not to be presumed in a case in which the 
deliberate purpose of the State to abandon it does not appear.'* 
Can it be admitted, then—- can it be established by any correct 
reasoning — that this high sovereign attribute, pronounced by 
this court to be of vital importance, and essential to the exist- 
ence of a government, must be yielded, upon mere implication, 
to a theory based on no express authority, but on construction 
alone, not recommended by superior utility, but gready embar- 
rassing i^i practice the theory of exclusive power in Congress 
to regulate commerce ? 

The inquiry next in order, and growing oot of the aforegoing 
views, is this: Can the emigrant or passenger on whom the tax is 
assessed, on his arrival within the State be property denominated 
an import ? It has been contended that he may, because, accord- 
. ing to the classical derivation of the term, from^^importare," or in 
sulA porta jhe has, like every thing else in the ship, been Aro«;o-A^ 
in. The advocates of this etymological interpretation should 
be cautious of adopting it, since it nright imply too much, may 
lead to strange confusion, and ultimately to conclusions directly 
adverse, to those they would deduce from it. Thus, if the alien 
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IJBSsenger is an import^ simply from &e &ct of being brought 
Kkto the State^ will not the master and maiiners also be imports, 
piecisely for the same reason^ although they may be Datives, 
and inhabitants of^ and merely returning to the country imd 
port at which the vessel arrives; and thus, ifrimported, musft 
be imported home; having equally sustained, a short time pre- 
viously, when temporarily leaving that home, the character also 
of exports 9 Again, under this interpretation^ a dilemma might 
mse, as to whether the ship, as she had been brought in, would 
xiot likewise be an import; or whether the ship had imported 
the crew, 03r the crew the ship; for, although the latter would 
have been conducted into port by the former, it would te Kte- 
rally true that they would have been brought in by her. 

These departures from the common and received acceptation 
©f language^ may give rise to distinctions as astute as those in 
Scsriberius upon die famous bequest of Sir John Swale of viX 
his black and white horses, and equally useful with those either 
in the development of truth or the establishment of justice. 

But the strict etymologists have this further difficulty to en- 
counter. It is s£tid by Livy, and by Varro, in his book De 
linguli Latine, that the Romans when they laid out a town, 
as a religious ceremony, observed on such occasions, delineated 
its boundaries with a plough; and that wherever they designed 
tfiere should be a gate, they took up the jdough and left a space^. 
Hence the word ^^ porta," a gate, "a portando aratrum.'^ 
Those, then, who will insist upon etymological acceptation, 
necessarily place themselves as imported vMdn the gate ; in 
other words, within the municipal authority of the State, and 
by consequence within the acknowledged operation of its laws; 
but such critical derivation cannot be admitted as accordant 
either with common acceptation or general experience; by these 
the term imports is justly applicable to articles of trade proper- 
goods, chattels, property, subjects in their nature, passive and 
having no volition — ^not to men whose emigration is the re- 
sult of will, and couM not be accomplished without their co- 
operation, and is as miich their own act as it is the act of others j 
nay, much more so. The conclusion, then, is undeniable, that 
alien passengers— rational beings — ^freemen carrying into execu- 
tion their deliberate intentions, never can, wi&iout a singular 
perf ersion, be classed with the subjects of ssile, barter, or trafiS.c; 
or, in other words, with imports. 

The law of New York has been further assailed in argument^ 
as being an infraction of the 14th article of the treaty of amity 
and commerce negotiated between Great Britain and the United 
States, in the year 1794, by which article it is provided, ^^ that 
there shall be between all the dominions of his majesty in Eu- 
rope« and the lerritoriies of the United States^ a reciprocal and 
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pearfect liberty of toti&aeisce and navigation. l%e people an4 
the inhabitants of the two countries shall have liberty freely and 
securely^ and withcKit hindrance and molestation^ to come with 
their i^hips and cargoes to the lands^ cotintries, cities^ port^^ 
places^, and rivers^ within the dominions and territories afore- 
said, and to enter into the same; to resort there, smd to remain 
and reside there, without any limitation of time; also to hire 
and possess houses and warehouses for the purposes of their 
commerce; and generally the merchants and traders on each 
side shall enjoy the most complete protection and security fbt 
their commerce, but subject always, as to what respects this 
cuticle, to the laws and statutes of the two countries respect- 
ively. 

It has been insisted that the article of the treaty just cited, 
having stipulated that British subjects shall have liberty freely 
and securely, and vHthout hineh^ance^ to come with their skifjis 
and cargoes to the lands, countries, cities, ports, <kc., and to 
remain and reside for the purposes oi their commerce; and the 
second clause of the sixth article of the constitution having de- 
clared the constitution, and the laws of the United States made 
in piu'suance thereof, and treaties made under the authority of 
the IJnited States, to be the supreme law of the land, the laws 
of New York, being in derogation of the 14th article of the 
treaty of 1794, are unconstitutional and void. , The 14th article 
of the treaty of 1794 having expired, by limitation of time, an^ 
terior to the enactment of the statutes complained of, it cannot^ 
in terms, as a part of that compact, be brought to bear upon this 
case. The same provision, however, with the single variation 
that British subjects are placed on the same footing with oth^ 
foreigners, who shall be admitted to enter American ports, wad 
renewed by the first article of the treaty of 1815, and by the 
third article of the same treaty was continued for four years^ 
Subsequently, by the fourth article of the convention with Great 
Britain of 1818, it was extended for ten years; and finally, by 
the first article of the convention with the same powei-, of th4 
6th August, 1827, for an indefinite period^ but liable to be ter* 
minated upon notice from either of the contracting parties, of 
twelve months from and after the 20th day of October, 1828. 
The fourteenth article of the treaty of 1794, or rather its effect 
and meaning, with the variation above engrafted on the treaty 
of 1815, may be considered as subsistinff at the present time. . 

Before examining particularly the force of the objection 
founded upon this stipulation, and of the effect sought to be 
imparted to it from the clause of the constitution adduced in its 
support, I cannot forbear to recur to my opinion expressed on a 
former occasion, it being the view I still entertain £is to what 
should be the interpretation of the second dause of the sixth 



90 SUPREME COURT. ' - 

' " ■ I «. ■■■II ■ I ■» 

Norris v. Boston Smith v. Turner. 

< ' ' ■■ 'I ■ ' 

article of the constitution. The opinion referred to is as fol- 
lows: 

^^ This provision of the constitution , it is to be feared, is some- 
times expounded without those qualifications which the char- 
acter of the parties to this instrument, and its adaptation to the 
purposes for which it was created, necessarily imply. Every 
power delegated to the federal govenmient must be expounded 
•in coincidence with a perfect right in the States to all that they 
have not delegated ; in coincidence, too, with the possession of 
every power and right necessary for their existence and preserv- 
ation ; for it is impossible to believe that these ever were, 
either ip intention or in fact, ceded to the general govermnent. 
Laws of the United States, in order to be binding, must be 
within the legitimate powers vested by the constitution. lYea- 
ties, in order to be valid, must be made within the scope of the 
same power, for there can be no authority of the United fitaies, 
save what is derived mediately or immediately, and regularly, 
and legitimately from the constitution. -A treaty, no more than 
an ordinary statute, can arbitrarily cede away any one right of 
a State, or of any citizen of a State.'' — (5 Howard, p. 613.) 

Admitting this 14th article of the treaty to be in full force, 
and that it purported' to take from the State of New York the 
right to tax aliens coming and commorant within her territory, 
it would be certainly incompetent for such a purpose, because 
there is not, and never could have been, any right in any other 
agent than her own government to bind her by such a stipula- 
tion. In the next place, the right of taxation claimed by New 
York can, by no rational construction of it, be made to conflict 
with a correct comprehension of the treaty stipulations in ques- 
tion. These neither express nor imply anything piore than 
security for free but regular legitimate commercicd intercourse 
between the peqple of the contracting nations, exemption from 
burdens or restrictions inconsistent with such intercourse ; .for 
this was the sole purpose either contemplated or professed. If 
these stipulations can be extended beyond this meaning, and 
under the terms '^ shall have liberty freely and securely to come 
and enter the ports of the country, and to remain and reside y 
and to hire and occupy houses for the purposes of their com- 
merce," there can be claimed the right to withdraw, for an 
indefinite period, either the persons or the property of aliens 
fix)m the power of taxation in the States, then there is asserted 
for Congress or the Executive, the power of exerting, through 
foreign governments and foreign subjects, a control over the 
internal rights and polity of the States, which the framers of 
the constitution and the decisions of this court, already quoted, 
hive denied to the government in the exercise of its regular 
domestic functions. It would be difficult to limit, or even to 
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imagine, the iriischiefe comprised in such an interpretation of 
the treaty stipulations above mentioned. As one example of 
these, if it should suit the commercial speculations of British 
subjects to tlhd within the territory of any of the States caar^ 
goes of negroes ftom Jamaica, Hayti, op Africa, it would be 
difficult, according to the broad interpretation of the conmier- 
cial privileges conferred by those stipulations, to {designate any 
legitimate power in the States to prevent this invasion of their 
domestic security. According to the doctrines advanced, they 
could neither repulse nor tax the nuisance. 

The ai^imnent constructed by counsel and by some of the 
judges upon the provisions of the act of Congress authorizing 
the importation of the tools of mechanics, their clothing, &c., 
free from duties, presents itself to my mind as wanting in 
logical integrity, and as utterly destructive of positions which 
those who urge this argument elsewhere maintain. The exemp- 
tion allowed by Congress can correctly be made to signify noth- 
ing more than this — that the general government will not levy 
duties on the private effects of certain classes of persons who may 
be admitted into the country. But by any rule of common sense, 
can this exemption be made to signify pennission to those peif«- 
sons to land at all events in the States? It asserts or implies 
no such thing; much less does it convey a eammajid^ or the 
power to issue a command to the States to admit them. Must 
not this beaefit of exemption from duties be always in enjoy- 
ment subordinate to, and dependent upon, the right of the 
owner of the property exempted to enter the country ? This is 
inevitable, unless it be contended that a mere forbearance to 
exact duties on the property, is identical with ordering the ad- 
mission of its owner; thus making the man the incident of the 
property, and not the property that of the man — a reductio in 
absurdumy which cannot be escaped fi-om by those who deduce 
the right of admission from the act of Congress. But are those 
who assume this ground aware that it is destructive of other 
positions, which they therxiselves have not only conceded, but 
even insisted upon? They have admitted the power or right 
of self-preservation in the States; and as a mean of securing thia 
right, the power of excluding felons, convicts, paupers, and 
persons infected; but according to this argument, based upon the 
acts of Congress, and on the treaty stipulations for free access 
and commorancy, all must be permitted to land and to remain; 
for these acts of Congress and treaty stipulations contain no 
exceptions in favor of the safety of the States; they are gene- 
ral, and in their terms ride over all such considerations as 
health, morals, or security amongst the people of the States. 
This argument cannot be maintained. The true interpretation 
of the act of Congress referred to, is this: tools, clothing, aud 
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personal property of mechanics, are g^fkds^ chatteh, imports^ 
m the known ana proper sense of the term ^^ imports ;' ' Congress 
having under the constitution the power to impose duties on 
these, possess the correlative right of exemptif% them from 
duties; this th€fy have done, and nothing beyond this. Con- 
gress have not pretended to declare permission to the mechanic^ 
or to any other description of person, direrMy^ to come into the 
States, because they have no such direct power under the con- 
stitution, and cannot assume or exercise it indirectly. 

I will now consider the second head of objection to the legis- 
lation of New York, as propounded in the division stated in 
*he commencement of this opinion^ viz: the alleged right of 
-Congress to regulate exclusively the admission of aliens, as a 
right comprehended within the commercial power, or within 
«ome other implication in the constitution. 

Over aliens, qua alienSj no direct authority has been dele- 
gated to Congress by the constitution. Congress have the 
right to declare war, and they are bound fb the duty of repelling 
invasions. They have the power, too, to establish a uniform 
rule of naturalization. By an exercise of the former power, 
Congress can place in the condition of alien enemies all who 
are under allegiance to a nation in open war with the United 
States; by an exercise of the second, they can extend to alien 
friends the common privileges of citizens. Beyond these pre- 
dicaments put by the constitution, and arising out of the law of 
trations, where is the power in Congress to deal with aliens as 
a class, at all; and much more the power when falling within 
neither of the aforegoing predicaments to invite them to, or to 
repel them from our shores, or to prescribe the terms on which, 
in the first instance, they shall have access to, and, if they 
choose, residence within the several States; and this, too, re- ' 
l^rdless of the considerations either of interest or safety deemed 
important by the States themselves ? The constitution, con- 
fessedly, has delegated no such direct power to Congress, and 
it never can be claimed as auxiliary to that which, in a de- 
finite and tangible form, can nowhere be feund within that in- 
strument. 

The power to regulate the admission, as imjJ^ied in the right 
of banishment or deportation of aliens, not the citizens or sub- 
jects of nations in actual war vnih the United States, was at 
one period of our history assjimed by the federal government; 
and a succinct review of the arguments by which this preten- 
sion was sought to be sustained must expose its absolute fallacy. 

Congress, it was insisted, could exert this power under the 
knc of nations^ to which aliens are properly amenable. To this 
it was answered, that under the law of nations, aliens are re- 
iqponsible only lor national offences — olfenpes in which their 
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nation beais a part-~^(hey are then alien enemies; that alien 
friends; on the other hand^ owe a temporsgry allegiance to the 
government under which they reside 5 and for their individual 
offences committed against the laws of that government, they 
are responsible as other members of the community to the mu- 
nicipal laws. 

Again: it was asserted that the right was vested in Congress 
under the power to make war, and under the power and th©^ 
duty to jM^vent invasion. The obvious reftitation of this argu- 
ment was furnished in the reply, that alien friends could not 
be the subjects of war, (public national conflict,) nor in any 
sense the instruments of hostile invasion, such invasion being 
an operation of war. Neither could they fall within the power 
vested by the constitution to grant letters of marque and re- 
prisal, as an equivocal authority partaking of the characters of 
war and peace; " repris^ being a seizure of foreign persons and 
px>perty, with a view to obtain that justice for injuries done by 
one State or its members, for which a refusal of the aggressors 
requires sijch a resort to force, uilder the law of nations. It 
must be considered as an abuse of words to caH the removal of 
persons from a country a seizure or a reprisal on them; nor is 
the distinction to be overlooked between reprisals on persons, 
within the country, and under the fidth of its laws, and ou 
persons out of the country. ' ' — ^^(Madison's Report.) It may then 
be correctly affirmed, that by no direct delegation of power by. 
the constitution-T-not by the power to declare war — not by the 
power to make reprisals — ^not by the more general power to pun- 
ish offences against tixe laws of natioils, ixor by the power and 
duty of repelling invasion, has the right been given to Con- 
gress to regulate either the admission or the explosion of alien 
triends. Does such a right result from any rational or neces* 
sary implication contained in the constitution ? 

We find that even anterior to the adoption of thisf instrument^ 
attempts were made to ascribe to it the delegation of such a 
power by the ninth section of the first article, and this ascrip- 
tion was strenuously urged as a reason against its adoption. 
The objection, whetner feirly or uncandidly urged, was founded, 
no doubt, upon some ambiguity of language of the ninth sec- 
tion; sill ambiguity perfectly explained by cotemporaneous ex- 
position, and by the written history of its progress and ultimate 
adoption. Let us see ho-vV- this section has b^n interpreted at 
its date by those who bore the chief part in the formation of the 
constitution, and who, to commend it whw completed to their 
qountrymen,undertook and accomplished an able and critical ex;- 
poj^tion of its every term. We shall see by the almost unani^. 
mous declaration of these sages^thatthe clause and suticle in ques- 
tion were intended to apply to the Afiican slave-trade, and to UQ 
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Other matter whatever. Thus^ in the 42d number of the Federal- 
ist, it is said by Mr. Madison, speaking of the section and article 
in question: "^^ It were doubtless to be wished that the power of 
prohibiting the importation of slaves had not been postponed un- 
til the year 1808, or rather that it had not been suffered to have 
immediate operation. But it is not difficult to account either for 
this restriction on the general government, or for t/te manner 
in which the whole clause is eTpressed. It ought to be considered 
as a great point gained in favor of humanity, that a period of 
tXventy years m^y terminate forever, within these States, a 
traffic which has so long and so loudly upbraided the barbarism 
of modem policy." Again, he says: ^^ Attempts have been 
made to pervert this clause into an objection against the consti- 
tution, by representing it on one side as a criminal toleration of 
an illicit practice, and on another as calculated to prevent vol- 
untary and beneficial emigrations from Europe to America. I 
mention these misconstructions not with a view to give them an 
answer — for they deserve nojie — ^but as specimens of the man- 
ner and spirit in which some have thought fit to conduct their 
opposition to the proposed government." 

Before proceeding further with the history of this arficle, it 
will be well to contrast the view of its scope and objects, as 
given in the quotation just made from the Peieralist, with the 
cCrguments of the counsel who press this article as evidence of 
an intention to vest in Congress the sole power of contix>lling 
the admission of aliens , subsequently, at legist, to the year 1808. 
It is strenuously urged by them, that the introduction of aliens 
has always been accordant with the policy of the government, 
and so highly promotive of advantage to the country in clearing 
and cultivating its forests, and increasing its physical strength, 
that the power of interfering with these important objects should 
not be subjected to the hazard of State abuses, but that they 
should be intrusted to the federal government alone. Yet 
the learned cotinsel will be soiflewhat surprised to hear that 
the migration or importation he so zealously advocates is 
jJroved (by cotemporaneous authority^on which he rests his argu- 
ment) to be ^^an unnatural traffic which has so long and so loudly 
upbraided the barbarism of modern policy;" and that ^4t ought 
to be regardjBd as a great point gained in favor of hurrfttnity, 
that a period of twenty years might terminate it forever in these 
States;" for such, and such only, is the emigration limited to 
the States for twenty years, by the 9th section of the 4th article, 
on which counsel found themselves; such only the migration 
over which the constitution has given power to Congress, as 
the natural meaning of the section signifies, and which alone 
i\ was intended to convey ; as we are told by those who framed 
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If the history of the 9th section of article 4th be traced, in 
he proceedings of the convention, from its introduction into that 
body until finally moulded and engrafted upon the constitution, 
(Madison Papers, vol. 3d, from p. 1388 to 1673,) it will be 
found that not one member of the convention ever treated this 
section in other terms, or as designed for any other purpose, than 
as a power specially given to Congress by that section alone to 
a,bolish the foreign slave-trade from the period limited by that 
section, with the ^ception of a single observation of Colonel 
Mason, of Virginia, that the provision as it stood might be ne- 
cessary in order to prevent the introduction of convin's; but not 
pretending to extend the power of Congress beyond these and 
the foreign slave-trade. 

The migration or importation embraced in it are in the de- 
bates imiformly and plainly called the sluve trade by certain 
southern States, whicti the convention would have abolished 
by the constitution itself, but for the avowed necessity ^f pro- 
pitiating those States by its toleration for twenty years.. There, 
too, it will be seen that Mr. Gouvemeur Morris, with a frank- 
ness and sagacity highly creditable, objected to the ambiguous 
language in which the section was pifoposed and adopted. He 
said ^' he was for making the clause read at once, ^ the impor- 
tation of slaves^ into North Carolina, South Carolina, and 
Georgia, shall not be prohibited, <kc. This he said was most 
feir, and would avoid the ambiguity by which, under the power 
with regard to naturalization, the^liberty reserved to the States* 
might be defeated. He wished it to be known, also, that this 
part of the constitution was a compliance with those States." — ' 
(Madison Papers, vol. 3, pp. 1427. and 1478.) A portion of the 
convention objected to an open sanction of the slave-trade upon 
the very face of the constitution, whilst the southern States; 
would not yield their views of their own interests or necessities. 
Hence, in the spirit of compromise, the section was unfortu- . 
nately pejmitted to retain the ambiguity objected to* by Mr. 
Morris; and hence, too, the color given for those misconstrue- 
tioiis of tfie restriction on the general government, and the 

NoTE.—Madison Papers, vol. 3, August 21st, 1787. 1. Proposition by Mr. 
Martin against article 7. Motion to exclude slave trade; vol. 3, p. 1388. Mr. 
Rutledge, Mr. Ellsworth, and Mr. Pinckney, all opposed to Mr. Martin's mo- 
tion ; pp. 1388 and 1389. ^ugust 22.— Mr. Shearman, though against slave 
trade, was opposed to* taking it from the States; p. 1390. Col. Mason thought 
it immoral and dangerous, and was for its immediate abolition; pp. 1390, 1391. 
Mr. Ellsworth opposed to interference ; if it was so immoral as to require inter- 
ference, they ougnt to abolish it, and free all slaves; p. I391--tnat slaves 
were necessary, and must be imported for use in the sickly rice-swamps of 
South Carolina and Georgia; p. 1392. Mr. Pinckney, General Pinckney, Mr. 
Baldwin, Mr. Wilson, Mr. Gerry, Mr. Dickinson, Mi! Williamson, Mr. Rut- 
ledge, Mr. Shearman, vol. 3, pp. 1392, 1393,-'4,-*5,-'6,.'7, all treat of this arti- 
de as applicable ooly to the slave-trade. 
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manner in which it is expressed, so decidedly i»piebended 
in the number of the Federalist already quoted. 

This 9th section of the 4th article of tlie constitution has on 
a former occasion been invoked in support of the power claimed 
Ifor the federal government over aUen friends. The supporters 
in Congress of the alien law, passed in 1798, endeavored U> 
draw from this very section a justification of that extraordinary 
enactment; and as their argument deduced from it is, perhaps, 
as cogent as any likely to be propounded ^ this day^ it may 
be properly adverted to as a fair sample of the pretension ad- 
vanced in this case, and of the foundation on which it seeks 
tp plant itself. The argument alluded to was by a committee 
of the House of Representatives, and is in these words: ^^ That 
as the constitution has given to the States no power to remove 
aliens during the period of the limitation under considera- 
tion, in the mean time, on the construction assumed, there 
would fee no authority in the country to send away dangerous 
aliens; which cannot be admitted." Let the conmient of 
a truly great man on these startling heresies expose their true 
ciiaracter. ^^ It is not," says Mr. Madison, *^ the inconclusive- 
ness of the general reasoning on this passage which chiefly calls 
llie attention to it. It is the principle assumed by it, that the 
powers held by the States are given to them by the constitution 
of the United States; and the inference from this principle, that 
the jpowers supposed to be necessary, which are nbt so given 
to the State governments, must reside in the govfgrnmentof 
the United States. The respect which is felt for every por- 
tion of the constituted authorities forbids some reflections 
which this singular paragraph might excite; and they are the 
more readily suppressed, as it may be presumed, with justice, 
perhaps', as well as candor, that inadvertence may have had its 
share in the error. It would be unjustifiable delicacy, neverthe^ 
less, to pass by so portentous a claim without a monitory notice 
of the fatal tendency with which it would be pregnant."-^ 
(Madison's Report.) The assertion of a generad necessity for 
permission to the States from the general government either, to 
expel from their confines those who are mischievous or dan-- 
gerous, or to admit to hospitality and settlement whomsoever 
they may deem it advantageous to receive, carries with it eith^ 
a denial to the former as perfect original sovereignties the right 
of self-preservation, or presumes a concession to the latter, the 
creature of the States, wholly incompatible with its exercise. 

This authority over alien frieiids belongs not, then, to the gen- 
eral government, by any express delegation of power, nor by 
necessary or proper implication from express grants. The claim 
to it is essentially a reviyal of what public sentiment so gene- 
rally and decisively condemned as a usurpation in the alien^ 
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law of 1798; and however this revival may at this time be freed 
from former imputations of foreign antipathies or partialities, it 
must, nevertheless, be inseparable from — ^nay, it must be the 
inevitable cause of far greater evils — -jealousy, ill feeling, and 
dangerous conflict, between the members of this confederacy 
and their common agent. 

Thus far I have preferred to consider this case as depending^ 
rather upon great fundamental principles inseparable irom the' 
systems of government under which this country is placed, 
than as dependent upon forms of pleading, and conclusions 
deducible from those forms. But judging of the case in the 
latter aspect as moulded by those forms, it seems to fall directly 
within the operation of a precedent settled by this court, which 
must, if regarded, decide the law to be with the defendant in error. 
By the second count in the declaration, it is averred that the 
defendant below, (the plaintiflF in error,) being the master of 
the ship Henry Bliss, in violation of the laws of New York, 
brought into the port of New York, and there actually Imided the 
^ame^ two hundred and ninety-five passengers. The demurrer 
to the declaration admitting the truth of these averments, places 
the locale of the origin as well as the infraction of the obliga-r 
tion declared on, within the municipal authority of the State, and 
without the pale of the authority of Congress to regulate com- 
pierce with foreign nations. In this view, this C£ise is brought 
not only within the reasoning, but within the literal terms of the 
decision of the city of New York and Milne, and must be sus- 
tained upon the authority of that decision were there no other 
f rounds on which it could be supported. But as it is mani- 
jst that this case involves the high, and what this court has 
asserted (with the single exception of taxes on imports)* to be 
the perfect and tmdiminishf^d and indispensable potoer of taxti- 
tlon in a sovereign State; it would have seemed to me a species 
of delinquency not to make that right the prominent and con- 
trolling subject of investigation and decision, or to have for- 
borne to vindicate it in its full integrity. 

Between this case and that of Norris against the city of Bos- 
ton, there are some shades of difference; they are such, how- 
ever, as by me are not regarded as essential. Both the cases 
rest in reality upon the right of taxation in the States ; and as 
the latter case has been examined with so much more of learn- 
ing and ability tlian I could have brought to its investigation, 
by his honor the Chief Justice, I shall content myself with de- 
claring my entire concurrence in his reasonings and conclu- - 
sions upon it. 

It is my opinion that the judgment of the court for the trial 
of impeachments and correction of errors in New York, and 
the judgment of the suj^me jtidicial conxi of JAassaohysetts, 
shoiild be affirmed. 
T 
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Note. — In the opinions placed on file by some of the jus- 
tices constituting the majority in the decision of this case, there 
appearing to be positions and arguments which are not recol- 
lected as having been propounded from the bench, and which 
are regarded as scarcely reconcilable with the former, then ex- 
amined and replied to by the minority, it becomes an act of 
justice to the minority that those positions and arguments, now 
for the first time encountered, should not pass without com- 
ment. Such comment is called for, in order to vindicate the 
dissenting justices, first, from the folly of combating reason- 
ings and positions which do not appear upon the record ; and, 
secondly, from the delinquency of seeming to recoil from e:d- 
gencies with which, however they may be supposed to have 
existed, the dissenting justices never were in fact confronted. 
It is called for by this further and obvious consideration, that 
should the modification or retraction of opinions delivered in 
court obtain in practice, it would result in this palpable irregu- 
larity, viz : that opinions which, as those of the court, should 
have been premeditated and solemnly pronounced from the 
bench antecedently to the opinions of the minority, may in 
reality be nothing more than criticisms on opinions delivered 
subsequently, in the order of business, to those of the majority; 
or, they may be mere afterthoughts, changing entirely the true 
aspect of causes as they stood in the court, and presenting, 
through the published reports, what would not be a true history 
of the causes decided. 

Examples of diversity between the opinions in this cause, 
comprehended as they were deUvered in court, and as subse- 
quently modified, will now be adverted to. The first is found 
in the'solecism never propounded, perhaps, from any tribunal — 
one, indeed, whichj, it might have been supposed no human 
imagination, not the most finitful in anomalies, could ever con- 
ceive — ^^ that the action of the federal government, by legislation 
emd treaties, is the action of the States and their inhabitants.'^ 
If this extraordinary proposition can be taken as universally or 
as generally true, then State sovereignty. State rights, or State 
existence even, must be less than empty names, and the consti- 
tution of the United States, with all its limitations on federal 
power, and as it has been heretofore generally understood to be 
a special delegation of power, is a &lsehood or an absurdity. 
It must be viewed as the creation of a power transcending that 
which called it into existence j a power single, universal, en- 
grossing, absolute. Everything in the nature of civil or poUti- 
cal right is- thus engulphed in federal legislation and in the 
power of negotiating treaties. History tells us of an absolute 
monarch who characterized hiriiself and his authority by the 
declaiation, ^^l 9xa the State." This revolting assertion of 
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despotism vas, even in the seventeenth century, deemed wor- 
thy of being handed down for the reprobation of the friends of 
<^ivil and political Uberty. Whatj, then, must be thought in our 
day, and in future time, of a doctrine which, under a govern- 
ment professedly one of charter exclusively, claims beyond the 
terms of that charter, not merely the absolute control of civil 
^nd political rights, but the power to descend to and regulate 
AD LIBITUM the private and personal concerns of life. Thus 
the ground now assumed in terms for the federal government 
is, that the power to regulate commerce means still -^ more espe- 
cially" the power to regulate '^personal intercourse.^^ Again t 
it is asserted that the federal government, in the regulation of 
commerce, "may admit or may refuse foreign intercourse par- 
iially or entirely y If those who resort to this Xerni intercourse^ 
mean merely commercial transactions as generally understood, 
their argument is an unmeaning variation of words, and is 
worth nothing. They obtain by the attempted substitution no 
aiew power. They have the power to regulate commerce, and^ 
nothing beyond this. Comnnrdal intercourse is simply com- 
merce. But if they adopt the word intercourse singly, in its 
extended and general acceptation, and without the proper qual- 
ifying adjunct, they violate the text and the meaning of the 
constitution, and grasp at powers greatly beyond the scope of 
any authority legitimately connected with commerce as well 
understood. The term commerce , found in the text of the con- 
stitution, has a received, established, and adjudged acceptation. 
The wise men who framed the constitution designed it for 
practical application. They preferred, therefore, to convey its 
meaning in language which was plain and familiar, and avoided 
words and phrases which were equivocal, unusual, or recon- 
dite, as apt sources of future perplexity. They well understood 
the signification of the word intercourse y and knew it was by no 
means synonymous with the word commerce ; they shunned, 
therefore, the ambiguity and seeming affectation of adopting it, 
in order to express their meaning when speaking of commerce. 
This word ifitercourse, nowhere found in the constitution, im- 
plies infinitely more than the word commerce. Intercourse 
" with foreign nations, amongst the States, and with the In- 
dian tribes." Under this language, not only might national, 
commercial, or pohtical intercourse be comprehended, but every 
conceivable intercourse between the individuals of our own 
country an^ foreigners, and amongst the citizens of the different 
States, might be transferred to the federal government; and 
thus^ we see that with respect to intercourse with aliens, in time 
of peace, too, it is now broadly asserted that all power has been 
vested exdusively in the federal government. The investiture 
of power in Congress undw tiiis term would not be limited by 
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this construction to this point. It would extend not only tc 
the right of going abroad to foreign countries, and of requiring; 
licenses and passports for that purpose; it would embrace also 
the right of transit for persons and property betw^een the dif- 
ferent States of the Union, and the power of regulating high- 
ways and vehicles of transportation. We have here a few ex- 
amples of the mischiefs incident to the doctrine which first 
interpolates into the constitution the term intercourse m lieu of 
tihe word commerce contained in that instrument, and which ^ 
then, by an arbitrary acceptation grv^i to this term, claims for 
Congress whatsoever it may be thought desirable to comprise 
within its meaning. By permitting such an abuse,^ every limit 
may be removed fiom the power of the federal government, and 
no engine of usurpation could be more conveniently devised 
than the introduction of a favorite word, which the interpolater 
would surely have as much right to interpret as to introduce. 
This would be fulfilling almost to the letter the account in the 
Tale of a Tub, of Jack, Peter^ and Martin, engaged in the 
interpretation of their father's wiB. Once let the barriers of 
the constitution be removed, and the march of abuse will be 
onward and without boimds. 
True copy — ^Test: 

WM. THOS. CARROLL, 

a s. a u. s. 



Na. 2.— James Naraus, plaintiff in error, vs. The city 

OF Boston, 

In error tcr the Supreme Ju^ial Court of Massachusetts. 

No. 4. — Georcfe Smith, plaintifp in error, vs. Williaiw 
Turner, Health Commissioner for the port of New 
York. 

In error to the court for the trial of impeachments and tibe coRection of erroiv 

of the State of New York. 

Mr. Justice WOODBURY, (dissenting.) In relation to the 
case of Turner and Smith, from New York, I wish merely to 
e]q)ress my non-conourrence with the opinions pronounced by 
the majority of this court 

But, standing more intimately connected with tfie case of 
Norris vs. Boston, by my official duties in the first circuit, I feel 
more obUged to state, in some detail, the reasons fof my opin- 
ioa^ 4h>i^ otheTwi«6 consent to acq^iuQ3c« sU6i;U;ly ift tb(^ viewfi 
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expressed by the Chief Justice, and though not flattering myself 
with being able, after the elaborate discussions we have just 
heard, to present much that is either novel or interesting. 

The jyortion of the statute of Massachusetts which in fKisr 
case is assailed as most questionable in respect to its conform- 
ity with the constitution, is the third section. The object of 
that is to forbid alien passengers to land in any port in the State, 
lill the master or owner of the vessel pays " two dollars for each 
passenger so landing." The provisions in the other sections, and 
especidly the second one, requiring indemnity for the support 
of lunatics, idiots, and infirm persons on board of vessels before 
they are landed, if they have been or are^upers, seem admit- 
ted by most persons to be a fair exercise of the police powers of 
a State. 

This claim of indemnity is likewise excused or conceded aaf 
a power which has long been exprcised by several of the Atlan- 
tic States, in self defence against the ruinous burdens which 
would otherwise be flung upon them by the incursions of pau-# 
pers from abroad, and their laws are obliged to be often quite ass* 
penal against the introduction of that class of persons from ad- 
joining States as from foreign countrieis. — (Revised Statutes of 
Kew Hampshire, 140 p. sec. 5; 5 Howard, 629.) 

Such legislation commenced in Massachusetts early after our 

ancestors arrived at Plymouth. It first empowered the removal' 

of foreign paupers. (See Colonial Charters, 1639 and 1692, 

252 pu) It extended next to the requisition of indemnity from 

, the master as early as 1701. — (See statute in Wm. Ill, ch. 13.)* 

But while it embraced removals of paupers not settled in the 
colony, and indemnity required from the master for the support 
of foreigners introduced by sea, I do not think it assumed the 
special form used in the third section of this statute, till A. D; 
1837, after the decision in Milne vs. New York, 11 Peters, 107. 

I shall not, therefore, discuss further the provisions ii4 the- 
isecond section of the statute; for, at all events^ the requisitions 
of that section, if not admitted to be constitutional by all, are 
less objectionable than those of the third; and if the last can be 
vindicated, the first must be; and hence the last has constituted 
the burden of the arguments on both sides. 

It will be remembered that this third section imposes a con- 
dition on landing alien passengers, or, in other words, levies a 
toll or fee on the master for landing them, whether then pau- 
pers or not; agad that the present action is to recover back the 
money which has been collected from the master for landing 
such passengers. 

After providing, in the following words, ^^ that when any 
Vessel shall arrive at any port or harbor within the State from 
;any port ox place without the same, with alien passengers on' 
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board, the officer or officers whom the mayor and aldermen of 
the city, or the selectmen of the town where it is proposed to^ 
land such passengers, are hereby authorized and required ta 
appoint, shall go on board such vessels and examine into the? 
condition of said passengers.'* 

The 3d section of the statute declares that ^^ no alien pas- 
senger, other than those spoken of m the preceding section,, 
shall be permitted to land, until the master, owner, consignee,,' 
or agent of such vessel shall pay to the regularry-appointed 
boarding officer the sum of two dollars for each passenger sa 
landing ; and the money so collected shall be paid into the treas- 
ury of the city or town, to be appropriated as the cfty or town 
may direct, for the support of foreign paupers. '^ 

It is conceded that the sum paid here on account of ^^ alien, 
passengers" was demanded of them when coming, in some* 
^^ vessel,^'' and was collected after she arrived at a "port or 
harbor within the State/' Thto, and not till then, the master 
l^was required to pay two dollars for each, before landing, " to ba 
.paid into the treasury of the city or town, to be appropriated as 
the city or town may direct^for the support of foreign paupers.'** 

By a subsequent law, as the foreign paupers had been made^ 
chargeable to the State treasury^ the balances of this fund in* 
the dijflferent towns were required to be transferred to that treas- 
ury. 

After careful examination, I am not satisfied that thiis exer-^ 
cise of power by a State is incapable of being sustained as a. 
matter of right, under one or all of three positions: 

1st. That it is a lawful exercise of the police power of ther 
State to help to maintain its foreign paupers. 

2d. If not, that it may be regjirded as justified by the sover-^ 
eign power which every State possesses,, to prescribe the condi- 
tions on which aKens n\ay enjoy a residence within, and the. 
protection of, the State. 

3d. Or be justified under the municipal power of the State, 
to impose taxes within its limits for State purposes. I think,, 
too, that this power has never been ceded to the general gov- 
ernment, either expressly or by implication, in any of the grants 
relied on for that purpose — such as to lay duties on imports, or 
to prohibit the importation of certain persons after 1808, or to- 
regulate commerce. 

Under the first ground of vindication for the State, the whole- 
statute was most probably enacted with the laudable design to* 
obtain some assistance in maintaining humanely the large num- 
ber of paupers, and persons likely soon to become paupers,^ 
which were then, and since coming to our shores, by means fur-^ 
nished by the municipal authorities in various parts o£ Europe.. 
(See 3d vol. of Ex. Doc. No. 54,, of 9th Congress -t. 2d session;, 
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also No. 161,) Convicts were likewise sent, or preparing to 
be sent, hithex from some cities on the continent. — (Ditto.) 

A natural desine; then, would exist, and would appear by some 
law to obtain — ^first, indemnity against, the support of those emi- 
grants, then paupers, and likely at once to become chargeable; 
and, secondly, funds to maintain such as afterwards, though not 
then paupers, would probably become so, from this class of 
aliens. 

It is due to the cause of humanity, as well as public economy 
in the State, that the maintenance of paupers, whether of for- 
eign or domestic origin, should be well provided for. Instead 
of being whippecLor carted back to their places of abode or set- 
tlement, as was once the practice in England and this country 
in respect to them, or if aliens, instead of being reshipped over 
a desolate waste of ocean, they are to be treated with kindness 
and relieved or maintained. But still, if feasible, it should, in 
justice, be at the expense of those introducing them, and intro- 
ducing any evils which may attend on them. This seems to 
have been the attempt in this statute, and as such was a matter < 
of legitimate police in relation to paupers. 

But those persons affected by the third section, not being at 
the time actual paupers, but merely alien passengers, the expe- 
diency or right to tax the master for landing them does not 
seem so clear, in a police view, as it is to exact indemnity against 
the support of those already paupers. 

Yet it is not wholly without good reasons, so far as regards 
the master or owner, who makes a profit by bringing into a 
State persons having no prior rights there, and likely in time to 
add something to its fiscal burdens and unproductive inhabit- 
ants. He who causes this danger, and is the willing instru- 
ment in it, and profits by it, cannot, in these views, object to 
the condition or tax imposed by the State, who may, not con- 
sider the benefits likely to arise from such a population a full 
counterbalance to all the anticipated disadvantages and contin- 
gencies. But the aspect of the case is somewhat different, 
looking to the tax as falling wholly on the passenger. It may 
not be untrue, generally, to suppose that some of a burden like 
this rests eventually on the passenger rather than the master or 
owner. — (Neil et al. V9. Ohio, 3 Howard, 741-'3.) 

Yet it does not always; and it is the master, and owners 
through him, who complain in the present action, and not the 
passengers; and if it fell on the latter alone, they would be 
likely not only to complain, but to go in vessels to other States 
where onerous conditions had not been imposed. 

Supposing, however, the burden in fact to light on them, it 
is in some, though less degree, and is in a different view, as a 
mattej of right, to be vindicated- 
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Were its expediency alone the question before ns^ some^ and 
among them myself, would be inclined to doubt as to the expe- 
diency of such a tax on a^en passengers in general^ not then 
paupers or convicts. 

Whatever might be their religion, Catholic or Protestant, or 
Aeir occupation, whether laborers, mechanics, or formers, the 
majority of them are believed to be useful additions to the pop- 
ulation of the New World, and since, as well as befcre our 
Revolution, to have deserved encouragement in their emigra- 
tion — by easy terms of naturalization — of votings of holding- 
office, and all the political and civil privileges which tiieir 
industry and patriotism have in so many iMtances shown to 
be usefully bestowed. — (See Declaration oi Independence ; 
Naturalization Law; Lloyd's Debate, Gales & Seaton's ed., 1st 
v., p. 1147; Taylor vs. Carpenter, 2 Woodbury and Minot.) 

If a design existed in any statute to thwart this policy, or if 
such were its necessary consequence, the measure would be of 
very questionable expediency. But the makers of this law 
^ Baay have had no such design,^ and such does not seem to be 
the necessary consequence of it, as large numbers of emigrants 
stfll continue to arrive in Massachusetts, when tiiey would be 
likely to ship for ports in other States where no such law exists,. 
if this operated on them as a discouragement, and like other 
taxes when felt, or when high, become in some degree prohibi- 
tory^ 

The conduct of the State, too, in this measure, as a matter 
of right, is the only question to be decided by us, and may be 
a veiy different one from its expediency. 

Every soverdgn State possesses the right to decide this mat- 
ter of expediency for itself, provided it has the power to control 
or ^vem the subject. Our inquiry, therefore, relates merely 
to that p^wer or right in a State ; and the ground now under 
consideration to support the exercise of it, is her authority to 
prescribe terms, in a police view, to the entry into her bounda- 
ries of persons who are likely to become chargeable as paupers, 
and who are aliens. 

In this view, as connected with her poUce over pauperism, 
and as a question of mere right, it may be done fairly by im- 
posing terms which, though incidentally making it more expen- 
sive Jfor any aliens to come here, are designed to maintain such 
ipf th^n, and of their class, as are likely, in many instances, 
ere long to become paupers in a strange country, and- usually 
witfiout suAcient means for support in case eithear of sickness, 
orraccident, or reverses in business. So it is not without justi- 
fication that a class of passengers — from which much expense 
flows in supporting paupers — should, though not at that mo- 
ment chargeable^ advance, something for thi;s purpose at a timo 
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when they are able to contribute, and when alone it can with 
certainty be collected. — (See in Milne vs. New York, 11 Peters, 
156.) 

When this is done in a law providing against the increase of 
pauperism, and seems legititaiately to be connectecf with the 
subject, and when the sum required of the master or passenger 
is not disproportionate to the ordinary chaise, there appears no 
reason to regard it as any measure except what it professes to 
be — one connected with the State police as to alien passengers, 
one connected with the support of pauperism, and one designed 
neither to regulate commerce nor be a source of revenue /or 
general purposes^^— (5 Howard, 626.) 

The tax being now transferred to the State treasury, when 
collected, is because the support of foreign paupers is transferred 
there, and accords with an honest design to collect the money 
only for that object. 

The last year, so fruitful in emigration and its contagious 
diseases of ship-fever and the terrific cholera, and the death of 
so many from the former, as well as the extraordinary expensei 
consequent from these causes, furnish a strong illustration 
that the terms required are neither excessive nor inappropriate. 

There are many other reasons showing that this is legiti- 
mately a police measure, and, as such, competent for the State 
to adopt. 

It respects the character of those persons to come within the 
limits of the State; it looks to the benefits and burdens deemed 
likely to be connected with their presence; it regards the privi- 
leges they may rightfully claim of relief, whenever sick or infirm, 
though on shipboard, if within the boundaries of the State; it 
has an eye to the protection they will humanely receive if merely 
in transitu through the State to other governments, and the bur- 
dens, which in case of disease or accidents, without much 
means, they may thus throw upon the State; and the fund col- 
lected is expressly and wholly applied, after deducting the ex- 
penses of its collection, to ^^ the support of foreign paupers,^^ 

A police measure, in common parlance, often relates to some- 
thing connected with public morals; and in that limited view 
would still embrace the subject of pauperism, as this court held 
in 16 Peters, 625. But in law, the word "police" is mudh 
broader, and includes all legislation for the internal policy of -a 
State.— (Bl. Com., 4 book, 13 ch.) *; 

The police of the ocean belongs to Congress and the ad- 
miralty powers of the general government; but not the police of 
the land or of harbors. — (Waring vs. Clarke, 5 Howard, 471.) 

Nor is it any less a police measure because money, rather 
than a bond of indemnity, is required as a condition of admis- 
sion to protection and privileges. The payment of money is 
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1, chapter 19, sections 231, 219, and B. 2, chapter 7, sections 
93 and 94.) 
In this aspect, it may be justified as to ttie passengers on the 

f round of protection and privileges sought by them in the 
tate, either permanently or transiently, and the power of the 
State to impose coi^ditions before and while yielding it. When 
we speak here or elsewhere of the right of a State to decide and 
regulate who shall be its citizens, and on what terms, we mean, 
of course, subject to any restraint on her power which she 
herself has granted to the general government, and which, in- 
stead of overlooking, we intend to examine with care before 
closing* % 

It having been, then, both in Europe and America a matter 
of municipal regulation whether aliens shall or shall not reside 
in any particular State, or even cross its borders, it follows that 
if a sovereign State pleases, it may, as a matter of clear right, 
exclude them entirely, or only when paupers or convicts, 
(Baldwin's Views, 193-'4,) or only when slaves, or what is 
still more conunon in America, in free States as well as slave 
States, exclude colored emigrants, though free. As furtjjer 

Eroof and illustration that this power exists in the States, and 
as never been parted with, it was early exercised by Virginia 
as to others than paupers, (1 Bla. Comm. 2d pt., 33 p. apx., 
Tucker's ed.,) and it is now exercised in one form or another 
as to various persons by more than half the States of the 
Union.— (11 Peters, 142; 15 Peters, 516; 16 Peters, 625; 1 
iBrockenbrough, 434; 14 Peters, 568; 5 Howard, 629.) 

Even the old Congress, September 16th, 1788, recommended 
to the States to pass laws excluding convicts; and they did this^ 
though after the new constitution was adopted, and that fact 
announced to the country. ^< Resolved, That it be, and it is 
hereby, recommended to the several States to pasg proper laws 
for preventing the transportation of convicted malefactors from 
foreign countries into the United States." — (Journal of Con- 
gress for 1788, p. 867.) 

But the principle goes further, and extends to the right to 
exclude paupers as well as convicts by the States, (Baldwin's 
Views, 188, 193-'4;) and Justice Story in 11 Peters, 156, Milne 
and New York, says as to the States, ^^ I admit that they have 
a right to pass poor laws, and laws to prevent the introduction 
of paupers into the States, under like qualifications." 

Many of the States also exercised this power, not only du- 
ring the Revolution, but after peace; and Massachusetts espe- 
cially did it, forbidding return of refugees, by a law in 1783, 
ch. 69. Several of the States had done the same aS to refu- 
gees. — (See No. 42 of Federalist.) 

The first naturalization laws by Congress recognised this old 



i 



DECEMBER TERM, 1S48. i09 



. Norris v. Boston Smith v. Turner. 

right in the States, and expressly provided that such persons 
oomld not become naturaUzed without the special consent of 
l^se States which had prohibited their return. Thus in the 
fiist act: ^^ Provided, also, that no p^SoH heretofore proscribed 
by any State shall be admitted a citi^eji as aforesaid, except by 
an act of the legislature of the State in which such person was 
proscribed." (March 26, 1790, 1 Stats, at Large, 104. See a 
similar proviso to 3d section of act of 29th January, 1795, 1 
Stats, at Large, 415.) 

The power given to Congress as to naturalization generally 
does not conflict with this question of taxing or excluding alien 
passengers, as act^ of naturalization apply to those aliens only 
who are already resident here from two to five years, and not to 
aliens not resident here at all, or not so long. — (See acts of 
1790, and 1795, -and ISOO.) 

And it is not a little remarkable, in proof that this power of 
exclusion still remains in the States rightfully, that while, as 
before stated, it has been exercised by various States in the 
Union — some as to paupers, some as to convicts, some as to 
refugees, some as to slaves, and some as to free blacks — it never 
has been exercised by the general government as to mere aliens, 
not enemies, except so far as included in what are called ^' the 
alien and sedition laws" of 1798. 

By the former, being ^^ An act concerning aliens," passed 
June 15th, 1798, (1 Stats, .at Large^ 571,) power was assumed 
by the general government in time of peace to remove or expel 
them from the country; and it, no less than the latter, passed 
about a month after, (do. p. 596) was generally denounced as 
unconstitutional, and suifered to expire without renewal since, 
Wid on the ground, among others assigned for it, that if such a 
power existed at all, it was in the States, and not in the general 
government, unless under the war power, and then against 
alien enemies alane. — (4 Elliot Deb., 581,-'2,-'6; Virginia res- 
olutions of 1798.) 

It deserves special notice, too, that when it has been exer- 
cised on another occasion by the general government, not against 
aliens as such, but slaves imported from abroad, it was in aid 
of State laws passed before 1808, and in subordination to 
tiiem. 

The only act of Congress on this subject before 1808 ex- 
pressly recognised tlie power of the State alone then to prohibit 
the introduction or ^^ imp&rf^ ^^ of any negro, mulatto, or other 
person of color," and punished it only where the States had.— 
(See act of Feb. 28, 1803, 1 Stats, at Large, 205.) 

In fiurther illustration of this recognition and co-operation 
with the States, it provided, in the 3d section, that all officers of 
the United States should " notice aud be governed by the pro- 
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visions of the laws now existing in the several Stdiies prohibit- 
ing the adniission or importation of any negro, mulatto, or other 
person of color, as aforesaid;" ^^and they are hereby enjoined 
vigilantly to carry into effect said laws," i. e. the laws of the 
States. (See 1 Brockenbrough, 432.) 

The act of March 2d, 1807, forbidding the bringing in of 
slaves (2 Stats, at Large, 426,) was to take effect the 1st of Jan- 
uary, 1808, and was thus manifestly intended to carry into 
operation the admitted power of prohibition by Congress, after 
that date, of certain person^ contemplated in the 9th section, 
article 1st, and as a branch of trade or conunerce which 'Con- 
gress, in other parts of the constitution, was empowered to reg- 
ulate. 'That act was aimed solely at the foreign slave-trade, 
and not at the bringing iti of any other persons than slaves, and 
not as if Congress supposed that under the 9th section it was 
contemplated to give it power, or recognise its power over any- 
thing but the foreign slave-trade.- But of this more hereafter. 

It will be seen also in this, that the power of each State to 
forbid the foreign slave-trade was expressly recognised as exist- 
ing since, no less than before 1808, being regarded as a con- 
cuiTent power; and that by this section no authority was con- 
ferred on Congress over the domestic slave-trzuie^ either before 
or since 1808. 

If the old Congress did not suppose it was right and proper 
for the States to act in this way on the introduction of aliens, 
after the new constitution went into operation, why did they, 
by their resolution of 1787, recommend to the States to forbid 
the introduction of convicts from abroad, rather than recom- 
mend it to be done by Congress under the new constitution? 

It is on this principle that a State has a right, if it pleases, to 
remove foreign criminals from within its limits, or allow them 
to be removed by others. (14 Peters, 568, Holmes's case,) 
ThDugh the obligation to do so is, to be sure, an imperfect one, 
of the performance of which* she is judge, and sole judge, till 
Congress make some stipulation with foreign powers as to their 
surrender, (11 Peters, 391;) and if States do not surrender this 
right of affixing conditions to their ingress, the police authori- 
ties of Europe will go still further than already to inutidate 
some of them with actual convicts and paupers, however miti- 
gated the evil may be at times by the voluntary emigration 
hither with the rest, of many of the enterprising, industrious, and 
talented. But if the right be carried beyond this, and be exer- 
cised with a view to exclude rival artisans or laborers, or to 
shut out all foreigners, though persecuted and unfortunate, from 
mere naked prejudice, or with a view to thwart any conjectural 
policy of the general government, this course, as before sug- 
gested, would be open to much just criticism^ 
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Again: considering the power to forbid as existing absolutely 
in a State, it is for the State where the power resides to decide on 
what is sufficient cause for it — whether municipal or economical; 
sickness or crime: as, for example, danger of pauperism; dan^er 
to health; danger to morals; danger to property; danger to public 
principles, by revolutions and change of government; or danger 
to religion. This power over the person is much less than that 
exercised over ships and merchandise under State quarantine 
laws; though the general government regulates, for duties and 
commerce, the ships and their cargoes. If the power be clear, 
however others may differ as to the expediency of the exercise 
of it as to particular classes, or in a particular form, this cannot 
impair the power. 

It is well considered, also, that if the power to forbid or ex- 
pel exists, the power to impose conditions of admission is in- 
cluded as an incident or subordinate. Vattel (B. 2, ch. 8, sec. 
99) observes that, ^^ since the lord of the territory may, when- 
ever he thinks proper, forbid its being entered, he has, no doubt, 
a power to annex what conditions he pleases to the permis- 
sion to enter." — (Holmes vs. Jennison, 14 Peters, 569, 615, 
appendix.) 

The usage in several States supports this view. 

Thus the State of Maryland now, of Delaware since 1787, of 
Pennsylvania since 1818, if not before, and of Louisiana since 
1842, besides New York and Massachusetts, pursue 'this policy 
in this form. — (7 Smith's Pennsylvania Laws, 21 p.; 2 Laws 
of Delaware, 167, 995; 1 Dorsw's Lawa of Maryland, 6 and 
10 p.) 

And though it is conceded that laws like this in Massachu- 
setts are likely, in excited times, to become of a dangerous charac- 
ter, if perverted to illegitimate purposes; and though it is mani- 
festly injudicious to push all the powers possessed by the States 
to a harsh extent against foreigners any more than citizens; 
yet, in my view, it is essential to 'sovereignty to be able to pre- 
scribe the conditions or terms on which aliens or their properljr 
shall be allowed to remain under their protection and enjoy 
their municipal privileges. — (Vattel, B. 1, ch. 19, sees. 219, 231.) 

As a question of international law, also, they could do the 
same as to the citizens of other States, if not prevented by other 
clauses in the constitution reserving to them certain rights over 
the whole iJnion, and which probably protect them from any 
legislation which does not at least press as hard on their own 
citizens as on those of other States. 

Thus, in section second, article fourth, ^^ The citizens of 
each State shall be entitled to all privileges and immunities of 
citizens of the several States." 

And the old confederation (article fourth) protected the ingress 
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and egress of the citizens of each State with others, and made 
the duties imposed on them the same. 

Such is the case of Turner and Smith, considered in con- 
nexion witji this, collecting • the same of its own citizens as of 
others. And to argue that States may abuse the power by tax- 
ing citizens of other. States different from their own, is a fallacy; 
because Congress might also be quite as likely to abuse the 
power ; because an abuse would react on the State itself, and 
lessen or destroy this business through it ; and because the 
abuse, instead of ?)eing successful, would probably be pro- 
nounced unconstitutional by this court whenever appealed to. 

With such exceptions, I am aware of no limitations on the 
powers of the Stales, as a matter of right, to go to the extent 
indicated in imposing terms of admission within their own 
limits, unless they be so "conducted as to interfere with some 
other power, express or implied, which has been clearly granted 
to Congress, and which will be considered hereafter. 

The last ground of vindication of this power, as exercised by 
Massachusetts in the third section, is under its aspect as im- 
posing a tax. 

Considering this, the inquiry may be broad enough to ascer- 
tain whether the measure is not constitutional, under the taxing 
power of the State generally, independent of its authority 
already examined as to a police over the support of paupers, and 
as to municipal regulations over the admission of travellers and 
non-residents. 

It deserves remark, in the outset, that such a tax, under the 
name of a toll or passport fee, is not uncommon in foreign 
countries on alien travellers when passing their frontiers. In 
that view it would be vindicated under long usage and numer- 
ous precedents abroad, and several in this country, already 
referred to. 

It requires notice, also, that this provision, considered as a 
license fee, is not open to the objection of not being assessed 
btforehand at stated periods, and, collected at the time of other 
ta!!k:es. When a fee of a specific sum is exacted for licenses to. 
seU certain goods, or to exercise certain trades, or to exhibit some- 
thing rare, or for admissions to certain privileges, they are. not 
regarded so much in the light of common taxes as of fees or 
tolls. 

They resemble this payment required here, more' than a tax 
on property ; as they are not always annual — not at a stated 
season, nor on citizens only, or always on permanent residents, 
but frequently are demanded as often as an event happens, or 
a certain act is done, and at any period, and on any visiter or 
transient inhabitant. 

But fees or tolls thus collected are still legitimate taxes. 
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Jinother view of it as a tax> is its.imikMdtion on the master of 
^e vessel himself, on aceount of his capital or business in 
trade, carrying passenger;^ and m}i a tsec on the passengers 
dieniselves* The master is often acitizen of the State where he 
arrives with a cargo and passengeiSi In such a case, he might 
be taxed on acccunt of his business, like other citizens; and so, 
on other general princifdes^ might masters of vessels who are not 
nntizens, but who come within the limits, and jurisdiction, and 
fxrotection of the State, and are hence^ on that account, rightfully 
^subjected to its taxation, aoid made to bear a share of its burdens. 
it is customary ia most cofuntries, as before named., to impose 
taxes on particular professions and tirades or business> as well as 
on property 5 Mid whether in the shape of a license or fee, or 
an excise or poll-tax^ or any other form^ it is of little conse- 
•qiienoe when the object of the tax is legitimate^ as here, and its 
amount reasonable. 

States generally hare the right also to impose poU-taxes as 
^eli as those on property ^ though they should be proportionate 
and moderate in amount. This one is not much above the 
^sual amount of poll-taxes in Nev^ England. Nor need they 
require any length of residence before a person is subject to such 
a tax; and sometimes none is required^ though it is usual to have 
it imposed only on a fixed day. 

The jK^wer of taxation generally^ in all independtot States, 
is unlifmted as to persons and things, except as they may have 
been pleased-, by condract or otherwise, to restrict themselves. 

Such a power, likewise, is one of the most indispensable to 
Ihek welfare, and even their existence. 

On the extent of the cession of taxation to the general gov- 
ernment^ and its restriction on the States, more will be presented 
herea&er; but in all cases of doubt, the leaning may well be 
Awards the States, as the general government has ample means 
ordinarily by taxing imports, and the States limited means, after 
parting with that great and vastly-increased source of revenue 
connected with imposts. 

The States may therefore, and do frequently, tax everything 
but exports, imports, and tonnage^ as such. They daily tax 
things connected with foreign commerce, as well as domestic 
trade. They can tax the timber, cordage, and iron of which 
itfie vessels for foreign trade are made^ tax their cargoes to the 
owners as stock in trade; tax the vessels as property, and tax the 
owners axid crew per head for their polls. Their power in this 
respect travds over water as well as land, if only within their 
territorial limits 

It seems conceded, that if this tax, as a tax, had not been 
imposed till the passenger had reached the shore^ the present 
<dbjection must fail. 

'' 8 
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But the power of the State is manifestly as great in a har- 
bor within her limits to tax men and property as it is on shore;;; 
and can no more be sAmsed there than on shore; and can no 
more conflict there than on shore^ with any authority of Con- 
gress as a taxing power not on imports as imports. 

Thus, after emigrants have landed, and are on the wharves, 
or on public roads, or in the public hotels, or in private dwell- 
ing-houses, they could all be taxed, though with less ease; and 
they could all, if the State felt so disposed to abuse the power, h& 
taxed out of their linuts, as quickly and eflBectually as have been 
the Jews at times formerly in several of the most enlightened 
nations of modem Europe. 

To argue, likewise, tlmt the State thu» undertakes to assei^s 
taxes on persons not liaUe, and to control what it has not got, 
is begging the question either that these passengers were not 
within its limits, or that all piersons actusdly within its limits- 
are not liable to its laws and not within its control. 

To contend, also, that the great correction of excessive^ 
taxation in its opj^ression on the constituent, and h^ice a re- 
action to reduce it, (4 Wheat., 428, 31G,) shows this pay- 
ment cannot be required, because it does not operate on a 
constituent, is another fallacy to some extent*; for most taxe» 
operate on some classes of pesople who are not voters — as, 
for example, on women, and especially on resident aliens; and 
if this reasoning would exempt these passengers, when withitt 
the limits of the State, it would all persons, salens or otihers, not 
voters, however long resident there, or however much j^operty 
they possess. 

It seems likewise well settled, that by the laws of national 
intercourse, as well as the consequence of protection and hospi- 
tality yielded to aliens, they are subject to ordinary reasonable 
taxation in their persons and property by the government where* 
they reside as fuUy as citizens. — (Vattel, B. 8, ch. 10, sec. 132, 
and p. 235; Taylor vs. Carpenter, 2 Woodbury and Minot.) 

But I am not aware of the imposition of such a tax in this- 
form, except a? a toll or a passport; it being when a poll-tax 
placed on those who have before acquired a domicile in the 
State, or have come to obtain one animum manendi. 

Yet whatever its form, it would not answer hastily to de- 
nounce it £is without competent authority, when imposed within 
the usual territorial limits of the State. 

In short, the States evidently meant still to retain all power 
of this kind, except where, for special reasons at home, neither 
government was to tax exports; and for strong reasons both at 
home and abroad, only the general government was to tax im- 
ports and tonnage. 

Having explained what seems to me the principal reasons in 
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fevor of a power so vital to the States as that exercised by Mas- 
sachusetts in this statute, iljrhether it be poUce or be municipal, 
regulating its residents, or be taxing, I shall proceed to the last 
general consideration; which is, whether this power has in any 
way been parted with to Congress entirely, or as to certain ob- 
jects, including aliens. • 

It is not pretended that there is eo nomine any express delega- 
tion of this power to Congress, or any express prohibition of it 
to the States. And yet, by the 10th amendment of the consti- 
tution, it is provided, in so many words, " that the powers 
not delegated to the United States by the constitution, nor pro- 
hibited to it by the States, are reserved to the States respectively 
or to the people." If, in the face of this, Congress is to be 
regarded as having obtained a power of restriction, over the 
States on this subject, it must be by mere implication; and this 
either from the grant to impose taxes and duties, or that which 
is usually considered a clause only to prohibit and tax the slave- 
trade, or that to regulate commerce. And this statute of Massa- 
chusetts, in order to be unconstitutional, must be equivalent to 
one of these, or conflicting with one of them. 

In relation, first, to the most important of these objections, 
regarding the statute in the light of a tax, and, as such, sup- 

g)sed to conflict with the general power of taxation conferred on 
ongress, as well as the exclusive power to tax imports; I would 
remark, that the very prohibition to the States, in express terms, 
to tax imports, furnishes additional proof that other taxation by 
the States was not meant to be forbidden in other cases and as to 
other matters . ^ ^ Expressio unites est exclusio cUteritis. " It would 
be very extraordinary, also, that when expressly ceding powers 
of taxation to the general government, the States should refrain 
from making them exclusive in terms, except as to imports arid 
tonnage, and yet should be considered as having intended, by 
mere implication, there or elsewhere in the instrument, to grant 
away all their great birthright over all other taxation, or at least 
some most important branches of it. 

Such has not been the construction or practical action of the 
two governments the last half century, but the States have con- 
tinued to tax all the sources of revenue ceded to Congress, 
when not in terms forbidden. This was the only safe course. — 
(No. 32, Federalist.) 

One of the best tests that this kind of tax or fee for admission 
to the privileges of a State is permissible, if not expressly for- 
bidden, is the construction in two great cases of direct taxes on 
land imposed by Congress, in 1798 and 1813. The States, on 
both of those occasions, still continued to impose and collect 
their taxes on lands, because not forbidden expressly by the 
constitution to do it. And can any one doubt, that so far a9 
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regards taxation, even of ordinary imports, the States could 
still exercise it if they had. not been expressly forbidden by 
this clause? (Collet vs. Collet, 2 Dallas, 296 j Gibbons vs. 
Ogden, 9 Wheaton, 201.) If they could not, why was the ex- 
press prohibition made ? Why was it deemed necessary ? — (No. 
32, Federalist.) 

This furnishes a striking illustration of the true general rule 
of construction, that notwithstanding a grant to Congress is 
express, if the States are not directly forbidden to act, it does 
not give to Congress exclusive authority over the matter, but 
the States may exercise a power in several respects relating to 
it, unless, from the nature of the subject and their relations to 
the general government, a prohibition is fairly or necessarily 
implied. This power in some instances seems to be concur- 
rent or co-ordinate, and in others subordinate. On this rule of 
construction there has been mucjhi less doubt in this particular 
case as to taxation, than as a general principle on some other 
matters^ which will hereafter be noticed under another head. 

The argument for it is unanswerable, that though the States 
have, as to ordinary taxation of common subjects, granted a 
power to Congress, it is merely an additional power to their 
own, and not inconsistent with it. 

It has been conceded by most Am«ican jurists, and, indeed, 
may be regarded as settled by this court, that this concurrent 
power of taxation, except on exports and imports and tonnage, 
(the two last specially and exclusively resigned to the general 
government,) is vital to the States, and still cleariy exists in 
them. In support of this may be seen the following authori- 
ties: McCuUoch vs. Maryland, 4 Wheaton, 316, 425; Gibbons 
vs. Ogden, 9 Wheat., l,by Chief Justice Marshall; Prov. Bank 
vs. Billings, 4 Peters, 561 ; Brown vs. Maryland, 12 Wheaton, 
441; 4 Gijl and Johnson, 132; 2 Story's Conmi. on Const., 
437 sec; 5 Howard, 588; case of Charleston city, 2 Peters, 
449; Nd. 42 FederaUst. 

Nor is the case of Brown w. Maryland, (12 Wheat. ^437,) so 
often referred to, opposed to this view. It seems to have been 
a question of taxation; but the decision was not, that by ftie 
grant to the general government to lay taxes and imposts it 
must be considered from ^^ the nature of the power," " that it 
(taxation generally) should be exercised exclusively by Con- 
gress . " On the contrary, all the cases before and hereafter cited , 
bearing on this question, concede that the general power of tax- 
ation still remains in the States; but in that instance it was con- 
sidered to be used so as to amount to a tax on imports, and 
such a tax being expressly prohibited to the States, it was ad- 
judged there , that for this reason it was unconstitutional . Under 
this head, then, as to taxation, it only remains to ascertain 
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whether the toll or tax here imjyjsed oii alien passengers can 

be justly considered a tax on import!^ as it was in Brown and 
Maryland, when laid on foreign goods. If so considered, it is 
conceded that this tax has been expressly forbidden to be im- 
posed by a State, unless with the consent of Congress, or to aid 
in enforcing the inspection laws of the State. Clearly it does 
not comQ within either of those last exceptions; and therefore 
the right to impose it must depend upon the question, whether 
it is an "impost," and whether passengers are "imports" 
within the meaning of the constitution r An " impost" is 
usually aa advcdorem or specific duty, and not a fee like this for 
allowing a particular act or a poll-tax like this — ^a fixed sum pet 
head. An ^^wiforV* is also an article of merchandise, goods 
of some kind, property, "commodities." — (12 Wheat., 437.; 
Brown vs. Maryland. See McCuUoch's Dictionary, "Imports;" 
5 Howard, 594, 614.) 

It does not include persons, unless they are brought in as 
property — as slaves, unwilling or passive emigrants, like the 
importation referred to in the 9th section of the 1st article of the 
constitution. — (11 Peters, 136; Milne t?^. New York; 1 Brocken- 
brough's C. C. R., 423, brig Wilson.) 

Now, there is no pretence that mere passengers in vessels are 
of ^his character, or are property, otherwise they must be valued, 
and pay the general ad valorem duty now imposed on non-enu- 
merated articles. They are brought in by no owner, like 
property generally, or like slaves. They are not the subject of 
entry or sale. The great objectijon to the tax in Brown and 
Maryland was, that it clogged the sale of the goods. They are 
not like merchandise, too, because that may be warehoused, 
and re-exported, or branded, or valued by an invoice. Thqy 
may go on shore anywhere, but goods cannot. A tax on them 
is not, then, in any sense, a tax on imports, even in the pur- 
view of Brown vs. Maryland. There it was held not to be per- 
mitted till the import in the original package or cask is broken 
up, and which it is difiicult to predicate of a man or passenger. 
The definition there, also, is " imports are things imported,^* 
not persons, not passengers; or they are " articles brought 
in," and not freemen coming of their own accord. (12 Wheat., 
437.) And when "imports" or "importation" is applied to 
men, as is the case in some acts of Congress, and in the 9th 
section of the 4th article of the constitution, it is to men or 
^^persons^^ who are property, and passive, and brought in against 
their will, or for sale as a slave, brought as an article of com- 
merce, like other merchandise. — (11 Peters, 136; Milne V5. New 
York; 15 Peters, 505; 1 Bla. Comm, Apx. 50 p., pt. 2d.) 

But so far firom this being the view as to fiee passengers 
taxed in this statute, that t^y axe merchandise or articles of 
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commerce, and «o consi^erod in any act since 1808, or before, 
it happens that while the foreign import or trade as to slaves is 
abolished, and is made a capital offence, free passengers aie not 
prohibited, nor their introduction punished as a crime. (4 
Elliofs Deb., 119.) If "importation" in the 9th .section ap- 
pUed to one class of persons, and " migration" to another, as 
has been argued, then allowing a tax by Congress on the " im- 
portation'^ of any person, was then meant to be confined to 
slaves, and is not allowed on ^^ migration," either in words or 
spirit; and hence it confers no power on Congress to tax other 
persons, (see Iredell's remarks, 4 Elliot's Deb., 119,*) and a 
special clause was thought necessary to give the power to tax 
even the "importation" of slaves, because ^^a duty or^ im- 
post" was usually a tax on things, and not persons. — (1 Bl- 
Comm. apx:, 231, Tucker's ed.) ' 

Indeed, if passengers were "imports" for the purpose of 
revenue by the general government^ then, as was never pre- 
tended, they should and can now be taxed by our collectors, 
because they are not enumerated in the tariff acts to be adinitted 
'^ free" of duty 3 and all nan-enumerated imports have a general 
duty imposed on them at the etid of the tariff; as, for instance, 
in the act of July 30, 1846,. section 3d, " a duty of twenty per 
cent, advalorem^^ is laid "'^on all goods, wares, and merchandise 
imported from foreign countries, and not specially provided for 
in this act." 

To come within the scope of a tariff, and within the principle 
t)f retaliation by or towards^foreign powers, and which was the 
cause of the policy of making imposts on imports iexclusive in 
Congress, the import must still be merchandise or produce; 
some rival fruit of industry; an article of treuie; a subject, or at 
least an instrmnent, of commerce. Passengers being neither, 
come not within the letter, or spirit, or object of this provision 
in the constitution.. 

It is, however, argued that though passengers may not be 
imports, yet the carrying of them is a branch of commercial 
business, and 8^ legitimate and usual employment of naviga- 
tion.. . 

Girant this,, and stiH a tax on the passenger would not belay- 
ing a duty on "imports" or on "tonnage;" but it might be 
supposed to affect foreign commerce at times, and in some forms 
and places, and thus interfere with the power to regulate that, 
fcough not with the prohibition to tax imports and tonnage. 

Consequently, when hereafter considering the meaning^ of 
tfie grant " to regutete commerce," this view of the objection 
will be examined. 

But therd seems to be another exception to this measure, as 
conflictkig with the powers of the general government, whidi 
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partly affects the question as a tax, and partly as a regulation of 
commerce. It is^ that the tax was imposed on a vessel before 
the passengers.were landed, and while under th« control of the 
general government. So far as its aspect is connected with the 
measure as a tax, the exception must be regarded as applying 
to the particular jdace where it is collected, in a i^ssel on the 
water, though after her arrival within a port or harbor. 

It would seem to be argued, that by some constitutional pro- 
vision, a State possesses no power in such a place. 

But there is nothing in th# taxing part of the constitution 
which forbids her action in such places on matters like this. If 
forbidden at all, it must be by general principles of the common 
and of national, law, that no State can assess <«• levy a tax on 
what is without the limits of its jurisdiction ; or that if within 
its territorial limits, the subjecVmatter is vested exclusively by 
the constitution in the general government. 

It will be seen, that if the first exception be valid,, it is not 
one connected with the constitution of the IJnited States, and 
hence not revisable here. It was not, and coiild not, properly 
be set up as a defence in the court of a State, except under its 
own constitution, and hence not revisable in this court by this 
writ of error. Butas it may be supposed to have some influences 
on the other and commercial aspect of the objection^ it may be 
well to ascertain whether^ as a general principle, a vessel in a 
port, or its occupants^, crew or passengers, are in fact without 
the limits and jurisdiction of a State, and thus beyond its taxing 
power, and are exclusively for all purposes under the government 
of the United States, One of the errors in the argument of 
this part of the cause has been an apparent assumption that Ais 
tax — considered as a tax — ^was collected at sea, before the voyage 
'ended, and was not collected within the limits and jurisdiction 
of the State, But ex concesso this vessel then was in the har- 
bor of Boston, some miles within the exterior limits of the 
State, and where this. court itself has repeatedly decided Mas- 
-sachusetts, and not the general government, had jurisdiction. 
First, jurisdiction to punish crimes, (see in Waring vs. Clarke, 
5 Howard, 441 and 628 ; Coolidge'^s case, 1 Wheaton, 415 ; 
Sevan's case, 3 Wheaton, 336 ; 1 Woodbury and Minot, 455, 
401, 481-'3.) Next, the State would have jurisdiction there 
to enforce contracts. So must she have to collect taxes for the 
like reason^ (5 Howard, 441 ;) because it was a place within 
the territorial limits and jurisdiction of the State. 

Chief Justice Marshall, in 12 Wheaton, 441, speaks of ^^ their 
(the States') acknowledged power to tax persons and property 
within their territory." — (Do., 444, p.) 

Tb£ tax in this case does not touch the passenger in transitu 
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on the ocean, or ^broad^, never till .the actual arrival of the ves- 
sel with him in port. 

An arrivftl in port, in. other acts of Congress using the termor 
is coming in, or anchoring within its limits, wifti a view to dis- 
charge the cargo. — (2 Sumner^ 419 ,• 5 Masqn, C C, 445 ; 4 
Taunton, 229, 662 ; Toller vs. White ; Waie, D/C, 315,) 

For aught which appears, this vessel befoie visited, had come 
in and was at anchor in the port. The peorson so going into 
port abroad is considered to have ^^prnrnd^^^^ so as to be 
amenable to. his consul, ,and mnet depoisite his papers. He has^ 
come under or into the control of shore-power, and shore- 
authority, and shore-laws, and shore-writs, and shore-juries ; 
at least, concurrently with other authorities, if not exclusively. 
In common parlance, the voyage, for this purpose at least, is* not 
interrupted ; for then it has ended, and the State liabilities and 
powers begin, or the State becomes utterly imbecile. 

Hence, spes^kiqg of a country as distinguished from the sea, 
and of a nation as a State, Vattel (b. 1, ch. 23, sec. 290) saysr 
^^ Ports and hsirbors are manifestly an appendage.lo, and even 
a part of, the cou^try, and consequently are the property of the 
nation. Whatever is said of the land itself, will equally apply 
to them, so far as respects the consequence of the domain and 
of the empire." Jf the ports and harbors of a State eireiV/*^ 
fauces terr(B, within the body of a country, the power of taxa- 
tion is as complete in them as it is on land, a hundred miles in 
the interior. Though on tide waters, the vessels are there sub- 
ject for many purposes to State authority rather than federal; 
are taxed as stock in trade, or ships owned, if by residents ;,the 
cargo may be there taxed; the officers an,d crew may be there 
taxed for their polls, as well as estate; and, on the same princi- 
ple, may be the master .for the passengers, or the passengers 
themselves. Persons there, poor and sick, are also entit!^ to 
public relief from the city or State. — (4 Uletcalfe, 290, 291.) 

No matter where may be the place, if only within the terri- 
torial boundaries of the State; or, in other words, within its; 
geographical limits. The last is the test; and not whether it 
be a merchant vessel, or a dwelling-house, or something in 
either, as property or persons. Unless beyond tfie borders of 
the State, or granted as a fort or navy -yard within them, to 
a separate and exclusive jurisdiction, or used as an authorized 
instrument of the general government, the State laws control 
and can tax it. (Ames vs. United States, 1 Woodbury and 
llinpt, and cases there cited.) 

It is trae there are exceptions as to taxation which do not 
affect this question — as where something is taxed, which is held 
under grants to the United States, and the grants might be de- 
feated if taxed by the State. That was tihe point in McCulloch 
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vs, Maryland, 4 Wheat., 316; Weston w. City Council ef 
Charleston, 2 Peters, 449; Dobbins t». the Commissioners of 
Erie county, 16 Peters, 435; Ogbom vs. the Bank of the 
United States, 9 Peters, 768. 

But that is not the question here, as neither passengers nor 
the master of the vessel can he considered as official instru- 
ments of the government. • 

In point of fact, too, in an instance like this, it is well known 
that the general jurisdiction of the States for most municip^,! 
purposes, including taxation, when they are within their terri- 
tory, has never been ceded to the United States nor claimed hy 
them; but they may anchor their navies there, prevent smug- 
gling, and collect duties there, as they may do the last on land. 
Sut this is not inconsistent with the other. And this brings us 
to the second consideration under this head — how far such a 
concurrent power in that govemment, for a particular object, can, 
with any propriety whatever, impair the general rights of the 
States there on other matters. 

These powers exist in the two governments for different pur- 
poses, and are not at all inconsistent or conflicting. 

The general government may collect its duties either on the 
water or the land, and still the State enforce its own laws with- 
out any collision, whether they are made for local taxation, or 
military duty, or the collection of debts, or the punishment. of 
crimes. 

There being no inconsistency or collision, no reason exists 
to hold either, by mere construction, void. This is the cardi- 
nal test. 

So the master may not always deliver merchandise rightfully, 
except on a wharf; nor be always entitled to freight till the 
goods are on shore; yet this depends on the usage, or contract, 
or nature of the port, and does not affect the question of juris- 
diction. (Abbott on Shipping, 249; 4 Bos. and Pul. 16.) On 
the contrary, some offences may not be opmpleted entirely on 
the water, and yet the State jurisdiction on land is conceded. 
(United States vst Coombs, 12 Peters, 72.) 

So a contract with the passengers may or may not be com- 
pleted on arriving in port, without landing, according as the 
parties may have been pleased to stipulate. (Lavinia, 1 Peters, 
ad. 126.) 

So the insurance on a cargo of a ship may not in some cases 
terminate till it is landed, thoiigh in others [t may, depending 
on the language used. (Reyner vs, Pearson, 4 Taunton, 662; 
and Levin vs. Maker, 229.) But none of these show that the 
passengers may not quit the vessel outside the harbor in boats 
or other vessels, and thus go to the land, or go to otiier ports; 
or that, if not dpii;ig this, and coming in the same v^sel 
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within the State limits, they may not be subject to arrests, pun- 
ishments, and taxation or police fees, or other regulations of the 
State, though still on board the vessel. 

Nor do any of them show that the vessel and cargo, after 
within the State limits, though not on the shore, are not within 
the jurisdiction of the State, and liable, as property of the owner, 
to be taxed in common with other stock in trade. 

I will not waste a moment in combating the novel idea that 
the taxes by the States must be uniform, or they are void by the 
constitution on that account; because clearly that provision re- 
lates only to taxes imposed by the general government. It is a 
fellacy also to argue that the vessels, crews, and passengers, 
when within the tefritory of the State, are not amenable to the 
State laws in these respects, because they are enrolled as be- 
longing to the United States, and their flag is the flag of the 
United States. For though they do belong to the United 
States, in respect to foreign nations and our statistical returns 
and tables, this does not prevent the vessels at the same time 
from being owned by citizens of the State of Massachusetts, 
and the crew belonging there, and all, with the passengers, 
after within her limits, fipom being amenable generally to her 
laws. . 

If, taking another objection to it as a tax, and arguing against 
the tax imposed on the vessel, because it may be abused to in- 
jure emigration and thwart the general government, it would 
still conflict with no particular clause in the constitution or acts 
of Congress. It should also be remembered that this was one 
objection to the license laws in 6 Howard, and that the court 
held unanimously they were constitutional, though they evi- 
dently tended to diminish importations pf spirituous liquor, and 
lessen the revenue of the general government from that source. 

But that being only an incident to them, and not their chief 
design, and the chief design being within the jurisdiction of the 
States, the laws were upheld. 

It is the purpose which Justice Johnson thinks may shotv 
that no collision was intended or effected. ^^ Their different 
purposes mark the distinction between the powers brought into 
action, and, while frankly exercised, they can produce no serious 
collision.^ '^Gibbons* r5. Ogden, 9 Wheaton, 235. " Collision 
must be sought to be produced." ^^ Wherever the powers of 
the respective governments are frankly exercised with a distinct 
view to the end ©f such powers, they may act on the same sub- 
ject, or use the same means, and yet the powers be kept per- 
fectly distinct.'^'— (239 p. 1 Woodbury and Minot, 423, 433.) 

The next delegation of power to Congress, supposed by some 
to be inconsistent with this statute, is argued to be involved in 
ihe ninth section of the first article of &e constitution. This 
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they consider as a grant of power to Congress to prohibit the 
emigration from abroad of all persons, bond or free, after 1808; 
and to tax their impoitatian at once and forever, not exceeding 
ten dbllars per head. — (See 9 Wheaton, 230, Justice Johnson; 
15 Peters, 514, Justice Johnson — Brig Wilson.) 

The words are: ^^ The migration or importation of such per- 
sons as any of the States now existing shall think proper to 
admit, shall not be prohibited by the Congress prior to the year 
eighteen hundred and eight; but a tax or duty may be imposed 
on the importation, not exceeding ten dollars for each person." 

But it deserves special notice, that this ninth section is one 
entirely of limitation on power rather than a grant of it; and the 
power of prohibition being nowhere else in the constitution 
expressly gi'anted to Congress, the section seems introduced 
rather to prevent it from being implied, except as to slaves, 
after 1808, than to confer it in all cases. — (1 Brockenbrough, 
434— Brig Wilson.) 

If to be implied elsewhere, it is from the grant to regulate 
conunerce, and by the idea that slaves are subjects of commerce, 
as they often arc. Hence, it can go no further than imply it as 
to them, and not as to free passengers. 

Or if to " regulate commerce'' extends also to the regulation 
of mere navigation, and hence to the business of carrying pas- 
sengers, in which it may be employed, it is confined to a for- 
feiture of the vessel, ana does not legitimately involve a pro- 
hibition of persons, except when articles of commerce, like 
slaves. (1 Brockenbrough, 432.) Or finally, however, (for the 
power may extend under either view,) it is still a power concur- 
rent in the States, like most taxation, and much local legislation 
as to matters connected somewhat with commerce, and is well 
exercised by them when Congress does not, as here, legislate 
upon the matter either of prohibition or of taxation of passen- 
gers. It is hence, that if this. 9th section was a grant to prevent 
the migration or importation of other persons than slaves, it is 
not an exclusive one, any more than that to regulAte commerce, 
to which it refers; nor has it ever been exercised so as to con- 
flict yqth State laws or with the statute of Massachusetts now 
under consideration. This clause itself recognises an exclu- 
sive power of prohibition in the States till 1808. And a con- 
current and subordinate power on this ty the States, after that, 
is nowhere expressly forbidden in the constitution, nor is it de- 
nied by any reason or necessity for such exclusiveness. The 
States can often use it more wisely than Congress in respect to 
their own interests and policy. They cannot protect their po- 
lice, or health, br public morals, without the exercise of such a 
power at times and under certain exigencies — as forbidding the 
admission of slates and certain other persons within their bar- 
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ders. One State, also, may require its exercise from its expo- 
sures and dangers, when another may not. So it may be said 
as to the power to tax importation: if limited to slaves, the States 
could.continue to do the same when they pleased, if men are 
not deemed "imports." 

But to see for a moment how dangerous it would be to con- 
sider as vested a prohibitory power over all aliens exclusively in 
Congress, look to some of the consequences. The States must 
be mute and powerless. 

If Congress, without a co-ordinate or concurrent power in 
the States, can prohibit other per^^ns as well as slaves from 
coming into States, they can of course allow it without; and 
hence can permit and demand the admission of slaves as well 
as any kind of free person, convicts, or paupers, into any State, 
and enforce the demand by all the overwhelming powers of the 
Union, however obnoxious to the habits and wishes of the peo- 
ple of a particular State. Looking to an inference like this, it 
has therefore been said that under this section Congress cannot 
admit any persons whom a State pleases to exclude. (9 Wheat., 
230; Justice Johnson.) This rather strengthens the proprietor 
of the independent action of the State here excluding condi- 
tionally, than the' idea that it is under the control of Congress. 

Beside this, the ten dollars per head allowed here speci- 
ally to be collected by Congress on imported slaves, is not an 
exclusive power to tax, and would not have been necessary or 
inserted if Congress could clearly already impose such a tax on 
them as " imports," and by a " duty" on imports. It would 
be not a little extraordinary to imply by construction a power 
in Congress to prohibit the coming into the States of others 
than slaves or oi mere aliens, on the principle of the alien part 
of "the alien and sedition laws," though it never has been 
exercised as to others permanently; but the States recommended 
to exercise it, and seventeen of them are now actually doing it. 
And equally extraordinary to inxply, at this late day, not only 
that Congress possesses the power, but that, though not exerci- 
sing it, the States are incapable of exercising it concurrently, or 
even in subordination to Congress. But beyond this the 
States have occupied it concurrently as to slaves no less than 
exclusively in respect to certain free persons, since as well as 
before 1808; and this, as to their admission from neighboring 
States no less than from abroad. — (See cases before cited, and 
Butler vs. Hoffer, 1 Wash. C. C:, 500.) 

The word "migration" was probably added to "importa- 
tion," to cover slaves when regarded as persons rather than 
property, as they are for some purposes. Or if to cover others, 
such as convicts and redemptioners, it was those only who 
came against their will or in a qiiasi servitude. 



DECEMBER TERM, 1848. 125" 



Norris v. Boston Smith v. Turner. 



And though the expression may be broad enough to cover 
emigrants generally, (3 Madison State Papers, 1429; 9 Wheat., 
216, 230; 1 Brockenbrough, 431,) and some thought it might 
cover convicts, (5 Elliot's Deb., 477; 3 Madison State Papers, 
1430;) yet it was not so considered by the mass of the conven- 
tion, but as intended for "slaves," and calling them "per- 
sons," out of delicacy, (5 Elliot's Deb., 457, 477; 3 Elliot's 
Deb., 251, 541; 4 Elliot's Deb., 119; 15 Peters, 113, 506; 11 
Peters, 136; 1 Bla. Comm., 290, apx. Tucker's ed.) It was 
so considered in the Federalist soon after, and that view re- 
garded as a " misconstructions^^ which extended it to " emigra- 
tion^ ^ generally, (No. 42, Federalist.) So afterwards thought 
Mr. Madison himself, the great expounder and framer of most 
of the constitution, (3 Elliot's Deb., 422.) So it has been held 
by several members of this court, (15 Peters, 508;) and so it 
has been considered by Congress, judging from its uniform 
acts, except the unfortunate alien law of 1798, before cited, and 
which, on account of its unconstitutional features, had so brief 
and troubled an existence. — (4 EUiot's Deb., 451.) 

In the constitution, in other parts as in this, the word " per- 
sons" is used not to embrace others as well as slaves, but 
slaves alone. Thus, in the 2d section of the first article, 
"three-fifths of all other persons," manifestly means slaves; 
and in the 3d section of the 4th article, " no person held to 
service or labor in one State," &c., refers to slaves. The word 
" slave" was avoided, from a sensitive feeling; but clearly no 
others were intended in the 9th section. Congress so con- 
sidered it, also, when it took up the subject of this section in 
1807, just before the limitation expired, or it wf uld then prob- 
ably have acted as to others, and regulated the migration and 
importation of others as well as of slaves. By forbidding 
merely " to import or bring into the United States ^ or territories 
tJtereqfy from any foreign kingdom, place, or country, any 
negro, mulatto, or person of color, with intent to hold, sell, or 
dispose of such negro, mulatto, or person of color, as a slave, 
or to be held to service or labor," it is manifest that Congress 
then considered this clause in the constitution as referring to 
slaves alone, and then as a matter of commerce; audit strength- 
ens this idea, that Congress has never since attempted to ex- 
tend this clause to any other persons, while the States have 
been in the constant habit of prohibiting the introduction of 
paupers, convicts,.free blacks, and persons sick with contagious 
diseases, no less than slaves; and this fiom neighboring States 
as well as from abroad. 

There was no occasion for that express granf , or rather recog- 
nition, of the power to forbid the entry of slaves by the generaj 
government, if Congress could, by other clauses of the consti- 



126 SUPREME COURT. 

•- - - * 

NorriB «. JBoston Smith v. Turner. 

tution, for what seemed to it good cause, forbid the entry of 
everybody as of aliens generally; and if Congress could not do 
this generally, it is a decisive argument that the State might do 
it, as the power must exist somewhere in every independent 
country. 

Again: if the States had not such power under the constitu- 
tion, at least concurrently, by what authority did most of them 
forbid the importation of slaves from abroad into their limits 
between 1789 and 1808? Congress has no power to transfer 
such rights to States. And how came Congress to recognise their 
right to do it, virtually, by the 1st article and 9th section, and also 
by the act of 1803? It was because the States originally had 
it as sovereign States, and had never parted with it exclusively 
to Congress. This court, in Groves vs. Slaughter,. (16 Peters, 
611,) is generally understood as sustaining the right of States 
since 1808, no less than before, to prohibit the bringing into 
their limits of slaves for sale, even from other States, no less 
than from foreign countries. 

From the very nature of State sovereignty over what is not 
granted to Congress, and the power of prohibition, either as to 
persons or things, except slaves, after A. D. 1808, not being 
anywhere conferred on, or recognised as in the general govern- 
ment, no good reason seems to exist against the present exer- 
cise of it by the States, unless where it may clearly conflict 
with other clauses in the constitution. 

In fact, every slave State in the Union, long before 1808, is be- 
lieved to have prohibited the further importation of slaves into 
her territories from abroad, (Libby's case, 1 Woodbury and 
Minot, 235; 1 Wash. C. C, 499; Butler vs. Hoffer,) and sev- 
eral, as before stated, have since prohibited virtually the import 
of them from contiguous States. 

Among th^em may be named Kentucky, Missouri, and Ala- 
bama, as well as Mississippi — ^using, for instance, as. in the 
constitution of the last, such language as the following: " The 
introduction of slaves into this State as merchandise, or for sale, 
shall be prohibited from and after the 1st day of May, 1833." — 
(See Constitutions of the States, and 15 Peters, 500.) 

Coming by land or sea to be sold, slaves are equally articles 
of commerce, and thus bringing them in is an ^^ importation or 
migration of persons;" and if the power over that is now ex- 
clusive in Congress, more than half the States in the Union 
have violated it. If a State can do this as to slaves from abroad, 
or a contiguous rState, why not, as has. often been the case, 
do it in respect to any other person deemed dangerous or hostile 
to the stability and prosperity of her institutions ? They can, 
becaus<e they act on these persons whei> within their limits, 
and for objects not commercial; and doing this is not disturbing 
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the voyage which brings them in as passengers^ nor taxing the 
instrument used in it, as the vessel, nor even the master and 
crew, for acts done abroad, or any thing without her own 
limits. 

The power of the State in prohibiting rests on a sovereign 
right to regulate who shall be her inhabitants — a right more 
vital than that to regulate commerce by the general government, 
and which, as independent or concurrent, the latter has not 
disturbed, and should not disturb. — (15 Peters, 507 and 508.) 

But the final objection made to the collection of this money 
by a State is a leading and difficult one. It consists of this view: 
that though called either a police regulation or a municipal condi- 
tion to admission into a State, or a tax on an alien visits, it is 
in substance and in truth a regulation of foreignxommerce; and 
the power to make that being exclusively vested in Congress, 
no State can properly exercise it. 

If both the points involved in this position could be sus- 
tained, this proceeding of the State might be obliged to yield. 

But there are two answers to it. One of them is, that this 
statute is not a regulation of commerce; and the other is, that 
the power to regulate foreign commerce is not made exclusive 
in Congress. 

As to the first, this statute does not eo nomine undertake ^^to 
regulate commerce,'' and its design^ motive, and object were 
entirely diflferent. 

At the formation of the constitution, the power to regulate 
commerce attracted but little attention, compared with that to 
impose duties on imports and tonnage; and this last had caused 
so much difficulty both at home and abroad, it was expressly 
and entirely taken away from the States, but the former was 
not attempted to be. The former, too, occupies scarce a page 
in the Federalist, while the latter engrosses several numbers. 
Alike disparity existed in the debates in the convention, and 
in the early legislation of Congress. Nor did the former re- 
ceive much notice of the profession in construing the consti- 
tution till after a quartet of a century; and then though con- 
sidered in Gibbon vs. Ogden (9 Wheaton, 1) as a power clearly 
conferred on Congress, and to be sustained on all appropriate 
matters, yet it does not appear to have been held that nothing 
conne(^d in any degree with commerce, or resembling it, could 
be regulated by State legislation; but only that this last must 
not be so exercised as to conflict directly with an existing act of 
Congress. — (See the text, and especially the mandate in 9 
Wheat., 239 and 240.) 

On the contrary, many subjects olHegislation are of such 
a doubtful class, and even of such an aiJ;iphibious character, 
that one person would arrange and define' thenofci^ matters of 
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police, another as matters of taxation, and another as matters of 
commerce. 

But all familiar with these topics must know that laws on 
these by States for local purposes, and to operate only within 
State limits, are not usually intended, and should not be con- 
sidered, as laws " to regulate commerce.'' They are made en* 
tirely diverso intuitu^ Hence much connected with the local 
power of tax:ation, and with the police of the States as to pan-' 
pers, quarantine laws, the introduction of criminals or dan- 
gerous persons, or of obscene and immoral prints and books, or 
of destructive poisons and liquors, belong to the States at home. 
It varies with their different home policies and habits, and is not' 
either in its locality or operation a matter of exterior policy, 
though at times connected with, or resulting from, foreign com- 
merce, and over which, within their own borders, the States' 
have never acted as if they had parted With the power, and 
liever could with so much advantage to their people as to retain 
it among themselves. (9 Wheaton, 203.) Its interests and in- 
fluences are nearer to each State, are often peculiar to each, 
better understood by and for each, and, if prudently watched 
over, will never involve them in conflicts with the general gov- 
ernment or with foreign nations. 

The regulation and support of paupers and convicts, as well 
as their introduction into a State through foreign intercourse by 
vessels, are matters of this character. (New York and Milne, 
11 Peters, 141; 5 Howard; License cases J Baldwin's Views, 
184.) Some States are much exposed to large burdens and' 
fiital diseases, and moral pollution from this source; while others ^ 
are almost entirely exempt. Some, therefore, want no legisla- 
ti6n, State or national; while others do, and must protect them- 
sdves, when Congress cannot or will not. 

This matter, for instance, may be vital to Massachusettsi 
New York, Louisiana, or Maryland; but it is a subject of in- 
difference to a large portion of the rest of the Union, not resort- 
ed to much from abroad; and this circumstance indicates not' 
only why those first named States, as 'States, should, by local 
legislatioh, protect themselves from supposed evils from it, 
where deemed necessary or expedient, but that it is not one of 
those incidents to our foreign commerce in most of the IJnion, 
which, like duties, or imposts or taxes on tonnage, requires a 
unifonn and universal rule to be applied by the general gov- 
ernment, 

A uniform rule by Congress not being needed on this partic- 
lar point, nor being just, is a strong proof that it was not intend* 
ed Congress should exercise power over it, especially when 
paupers, or al^ns likely to become paupers, enter a State that- 
has not room or business for them, but they merely pass through 
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ito other jdaces, the tax would not be needed to support them or 
help to exclude them; and hence such a State would not he 
likely to impose one for those purposes. But considering the 
power to be in Congress, and some States needing legislation, 
and that being required to be uniform, if Congress were to im- 
pose a tax for such purposes, and pay a rateable proportion of it 
over to such a State, it would be unjust. And if, to avoid this, 
Congress were to collect such a tax, and itself undertake to 
«iipport foreign paupers out of it, Congress would transcend the 
powers granted to her, as none extend to the maintenance of 
paupers; and it might as well repair roads for local use, and 
make laws to settle intestate estates, or, at least, estates of for- 

• "eigners. And if it can do this, because passengers are aliens 
and connected with foreign .commerce, and this power being 
•exclusive in it, State taxes on them are therefore void; it must 
follow that State laws are void also in respect to foreign bills 
of exchaaige, a gi'eat instrument of foreign commerce, and in 
respect to bankrupt laws, another topic connected with foreign 
commerce^ neither of which, but directly the reverse, is the 
law. 

^^To regulate" is to prescribe rules; to control. But the 
State by this statute prescribes no rules for the "commerce 
with foreign nations." It does not regulate the vessel or the 
voyage while in progress. On the contrary, it prescribes rules 
for a local matter, one in which she, as a State, has the deepest 
interest, apd one ariging after the voyage has ended, and not a 
matter of commerce or navigation, but rather of police, or mu- 
nicipal, or taxing supervision. 

Again: it is believed that in Europe, in several instances of 
border States,'so far from the introduction of foreigners who are 

* paupers, or Ukely soon to be so, being regarded as a question of 
oonmierce, it is deemed one of police merely; and the expenses 
of alien paupers are made a subject of reclamation from the 
contiguous government to which they belong. 

This view, sh6wing that the regukttion of this matter is not 
i^ substance more than in words to regulate foreign commerce, 
is strengthened by various other matters, which have never 
bfeen regarded as regulating commerce, though, nearer connected 
in some respects with that commerce than this is. 

But, like tills, they are all, when provided for by the States, 
regulated only within their own limits, and for themselves, and 
not without their limits, as of a foreign matter, nor for other 
States. Such are the laws of the States, which have ever con- 
tinued to regulate several matters in harbors and ports where 
foreign vessels enter and unload* (Vanderbilt vs. Adams, 7 
Wendell, 349.) The whole jurisdiction over them when within 
the headlands on the ocean, though filLed with salt water aad 

9 
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Strong tides, is in the States. We have under another head 
already shown that it exists there exclusively for most criminal 
prosecutions, and also for all civil proceedings, to prosecute tres- 
passes, and recover debts of the owners of the ship or cargo, or 
of the crew or passengers, and whether aliens or citizens; and 
though the general government is allowed to collect its duties 
and enforce its specific requirements about them there, as 
it is authorized to do, and does, under acts of Congress' 
even on land, (GSbbons t». Ogden, 9 Wheat.; United States 
vs. Coombs, 12 Peters, 72,) yet it can exercise no power 
th^re, criminal or civil, under implication, or under a constrac* 
tion that its authority to regulate commerce there is exclijsive 
as to matters like these. No exclusive jurisdiction has been ex- 
pressly ceded to it there, as in some forti?, navy-yards, and 
arsenals. Nor is any necessary. Not one of its officets, fiscal 
or judicial, can exert the smallest authority there, in opposition 
to the State jurisdiction, and State laws, and State oflScers, but 
only in public vessels of war, or from forts and navy-yard» 
ceded, or as to duties on imports and other cases, to the extent 
specifically bestowed on them by constitutional acts of Con* 
gross; and to regulate these local concerns in this way by the 
States, is not to regulate foreign commerce, bat home concerns. 
The design is loojal; the object a State object, and not a fcreign 
or conmiercial one; and the exercise of the power is not con* 
flicting with any existing actual enactment by Congress. 

The States also have and can exercise there, not only their 
just territorial jurisdiction over persons and things, but make 
special ofiicers and special laws for regulating there in their 
limits various matters of a local interest atid bearing, in con- 
nexion with all the conmierce, foreign as well as domestic> 
which is there gathered. They appoint and pay harbor-mas- 
. ters and officers to regulate the aeposite of ballast, aiid anchor* 
age of vessels, (7 Wendell, 349,) and the building of wharves; 
and are often at great expense in removing obstructions. — (1 ptl 
Tucker's Ap. to Bl. C, 249.) 

These State officers have the power to direct where vessel* 
shall anchor, and the precautions to be used against fires on 
board; and all State laws in regard to such matters must donbt^ 
less continue in force till confficting with some express legisla-- 
tion by Congress. (1 Bl. Com., ^2, Ap. 1st pt. by Tucker.) 
I alluae to these with the greater particularity, because they aie' 
BO directly connected with foreign commerce, and are not jus- 
tified more perhaps under police, or sanitary or moral con- 
siderations, than under the general principle of concurrent au- ' 
thorityin the States on many matters granted to Congress,' 
taking care not to attempt to regulate the foreign commerce, 
and not to conffict directly and mat^sdly with any provisiaii' 
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actually nuidbe by Congress, nor to do it in a case where 
the grant is accompanied by an express prohibition to the 
States, or is in its nature and character such as tQ imply clearly 
a itotal prohibition to the States of every exercise of power con- 
nected with it. Tf^o remove doubts as to the design to have the 
power of the States remain to legislate on such inatters within 
th«[r own limits, the o4d confederation, in article nine, where 
granting power to regulate ^^ the trade and managing all affairs 
. with the Indians, not members of any of the States, provided 
that the legislative right of any State within its own UmUs be 
not infringed or violated." 

The same end was meant to be effected in the new constitu- 
tkm^ though in a different way^ and this was, by not granting 
at all any power to Congress over the internal conmierce, or 
police, or municipal affairs of the States, and declaring ex- 
pressly, in the tenth amendment, that all powers not so granted 
were reserved to the peofde of the States. 

It follows from what has been said, that this statute of Massa- 
chusetts, if regarded as a police measure, or a municipal regu- 
lation as to residents or visiters within its borders, or as a tax 
or any local provision for her own affairs, ought not to be con- 
. sidered as a regulation of commerce; but it is one of those other 
measures still authorized in the States, and still useful and 
appropriate to them. Such measures, too, are usually not con- 
flicting with that commerce^ but adopted entirely diverso irituitUy 
and so operatmg. 

Conceding, then, that the power to regulate foreign com-^ 
merce may include the regulation of the vessel as well as the 
- cargo, and the manner of using the vessel in that commerce, 
yet the statute of Massachusetts does neither. It merely affects 
the master or passengers after their arrival, and for some further 
act than proposed to be done. 

And though vessels are instruments of commerce, passengers 
are not. And though regulating the mode of carrying them on 
the ocean may be to regulate commerce and navigation, yet to 
tax them after their arrival here is not. Indeed, the regulation 
of anything is not naturally or generally to tax it, as that usu- 
ally depends on another power. It has been^ well held in this 
court, that under the constitution the taxing of imports is not 
a regulation of commerce, nor to be sustained under that grant, 
but under the grant as to taxation. — (9 Wheat,, 201, Gibbons 
vs, Ogden,) Duties may, to be sure, be imposed at times to 
regulate commerce, but oftener are imposed with a view to 
revenue; and therefore, under that head, duties as taxes were 
pohibited to the States.— (9 Wheat., 202-'3.) 

It is a mistaken view to say, that the power of a State to ex- 
clude slaves^ or iree blades^ or convicts^ or paupers^ or to xnak^ 



132 SUPREME COURT. 

NoTiis V. Boston Smith v. Tttiner. 

pecuniary tenns for their admission, may be one not conflicting^ 
with commerce; white the same power, if applied to alien pas- 
sengers coming in vessels, does conflict. 

Except slaves, now, though not once entirely, they are all 
equally and frequently passengers, and all oftener come in by 
water in the business and channels of ocean commerce than by 
land. But if persons coming into States as passeng^s, by 
water, is a branch of commerce, so is their coming in by land 5 
and this, whether from other nations on our land frontier, or 
from other States. 

And if Mississippi and Ohio can rightfully impose prohibi- 
tions, taxes, or any terms, to such coming by land or water 
from other States, so may Massachusetts and New York, if thus 
coming from foreign nations by water. Congress, also, has 
like power to regulate commerce between the States, as between 
this country and other nations; and if persons coming in by 
water as passengers belong to th€ subject of commerce and navi- 
gation on the Atlantic, so do they on the lakes and large rivers; 
and if excluding or requiring terms of them in one place inter- 
feres with commerce, so it does in the other. 

Again: if any decisive indication, independent of general 
principles, exists as to which government shall exercise the 
taxing power in respect to the support of paupers, it is that the 
States rather than the general government shall do it, (9 Wheat., 
206, 216;) and do it, as such a power, and not by a forced con- 
struction, as a power ^^ to regulate commerce." The States 
have always continued to exercise the various powers of local 
taxation and police, and not Congress; and have rnaintained 
all paupers. And this, though the general authority to regulate 
commerce, no less than to lay taxes, was granted to Congress.. 

But police powers, and powers oyer the internal coprmierce 
and municipal ^affairs of States, were not granted away; and un- 
der them, and the general power of taxation. States contmued 
to control this subject, and not under the power to regulate 
commerce. 

•Nor did Congress, though possessing this last pawer, ever 
attempt to interfere; as if to do so was a branch of that power, 
or justifiabte und^r it, because in terms using language con- 
nected with commerce. 

Thus, in the Kentucky constitution, and substantially in 
several others, it is provided that the legislature " shall havse 
full power to prevent slaves fix)m being brought into this State 
as merchandise;" and Congress sanctioned that constitutio^, 
and the rest, with such provisions in them. 

These affairs are a part of the domestic economy of States-^ 
belong to their interior policy, and operate on matters affecting 
^e fireside, the . hecpith;^ and the altar^ The Static have vHo 
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foreign relations, and need none, as to this, (1 Bl. C.,249, 
Ap., Tucker's ed.) 

The fair exercise of such powers rightfully belonging to a 
State, though connected often with foreign commerce, and indi- 
rectly or slightly aflfectirig it, cannot, therefore, be considered, 
in. any point of view, hostile by their intent or origin, as regula- 
tions of such commerce. (See in point, 9 Wheat., 203, in Gib- 
bon vs. Ogden, 11 Pteters, 102.) 

In this view, it is immaterial whether this tax is imposed oh 
the psissenger while in the ship, in port, or when he touches 
the wharf, or reaches his hotel. All these places being within 
the territory, are equally within the jurisdiction of the State for 
municipgj purposes such as these, and not with a view to 
regulate foreign ccimmerce. It being conceded that a tax may 
be imposed on a passenger after quitting the vessel and on tljhe 
land, why may it not'before, when he is then within the limits 
of the State? 

In either instance, the tax has no concern with the foreign 
voyage, and does not regulate the foreign commerce; whereas, 
if otherways, it might be as invalid when imposed on land as 
on water. 

Much of the difficulty in this case arises, I apprehend, from 
a misconception, as if this tax was imposed on the passenger at 
*sea, and before within the territorial limits of the State. But 
this, as before suggested, is an entire misapprehension of the 
extent of those limits, or of the words and meaning of the law. 

If, then, as is ai^ed, intercoiirse by merchants, in person, 
and by officers, in their vessels, boats and wagons, is a part of 
commerce, and the carrying of passengers is also a branch of 
navigation or commerce, still the taxing of these after the arri- 
vsi in port, though Congress there Tias power to collect its 
daties as it has on land, is not vested at' Ml in Congress; or, if 
at all, not exdusively. 

Who can point to the cession to the United States of the ju- 
risdiction by Massachusetts or New York of their own ports 
and harbors for purposes of taxation, or any other local and 
municipal purpose ? 

So fer from interfering at all here with«the foreign voyage, 
the State power begins when that ends, and the vessel has 
entered the jurisdictional limits of the State. Her laws reach 
the consequences and results of foreign commerce, rather than 
the commerce itself. They touch not the tonnage of the ves- 
sel, nor her merchandise, nor the baggage or tools of the aliens; 
nor do they forbid the vesi^s carrying passengers. But as a 
condition to their landing and remaining within the jurisdictioh 
of the State, enough is required, by way of condition or terms, 
for that privitege; and the ride of their becowiing chargeablti, 
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when aliens, (though not chargeable now^) to cover in some 
degree the expenses happening under such contingwicy. 

This has nothing to do with the regulation of commerce 

itself— the right to carry passengers to and fro ov«r the Atlantic 

ocean — ^but merely with their inhabitancy or residence within 

a StatC; so as to be entitled to its charity, its |»rivileges, and pro- 

. tection. 

Such laws do not conflict directly with any provision by the 
general government as to foreign commerce, because none has 
been made on this pointy and they are not in clear collision with 
any made by that government on any other point. 

When, as here, they purport to be for a different purpose 
from touching the concerns of the general government — when 
they are, as here^ adapted to another local and legitimate ob- 
ject — it is unjust to a sovereign State, and derogatory to the 
charact^ of her people and legislature, to impute a sinister and* 
illegitimate design to them concerning foreign commerce differ- 
ent fix)m that avowed, and from which the amount of the tax, 
and the evil to be guarded against, clearly indicate as the true 
design. 

Hence, as before remarked, Justice Johnson, in the same 
opinion which was cited by the original defendants, says the 
purpose is the test; and if that be different and does not clash, 
the law is not unconstitutional. 

So Chief Justice Marshall, in 9 Wheat., 204, says, that Con- 
gress for one purpose, and a State for another, may use like 
means, and both be vindicated. And though Congress obtains 
its poiver from a special grant like that '^ to regulate commerce,'^ 
the State may obtain its froija a reserved power over internal 
commerce or over its police. Hence, while Congress r^^lates 
the number of passengers to the size of the vessel, as a matt^ 
of foreign commerce, and may exempt their baggage and tools 
from duties as a matter of imposts on imports, yet this is not in- 
consistent with the power of a State, after passengers arrive 
within her limits, to impose terms on their landing, with a view 
to benefit her pauper police, or her fiscal resources, or her mu- 
nicipal safety and welfare. And the two powers, thus exer- 
cised separately by the two governtneuts, may , as Judge John- 
son says, "be perfectly distinct." So, in the language of 
Chief Justice Marshall, ^^ if executed by the same means,'* 
^^ this does not prove that the powers themselves are identical.'^ 

The measures of the general government amount to a regu- 
lation of the traffic, or trade, or business of carrying passengers, 
and of the imposts on imports; but those of the States amount 
to neither, and merely affect the passeng^s or master of the 
vessel after their arrival within the limits of a State, and tlieu 
for State purposes^ State aecmrily^ and St^J^ policy* 
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As we have before explained, then, if granting that thq bring- 
ing of passengers is a great branch of the busmess of naviga- 
tion, and that to regulate commerce is to regulate navigation, 
yet this statute of Massachusetts neither regulates that navigar 
tion emjdoyed in carrying passengers, nor the passengers them- 
selves, either while abroad in foreign ports, or while on the 
Atlantic ocean, but merely taxes them, or imposes conditions on 
them, after within the State, 

These things are done, as Justice Johnson said in another 
case, " with a distinct view." 

And it is no objection that they ^^act oh the same subject," 
(9 Wheaton, 235 ;) or in the words of Chief Justice Marshall, 
^^ although the means used in their execution may sometimes 
approach each other so nearly as to be confounded,"'^ (204.) 

But where any doubt arises, it should operate against the 
uncertain. And loose, or what the late Chief Justice called 
'^ questionable power to regulate comm&'ce,^ (9 Wheaton, 202,) 
rather than Xhat so nmch more fixed and distinct, as the police 
power or the taxing power. 

In cases like this, if .amidst the great complexity of human 
affairs, and in the shadowy line between the two governments 
over the same people, it is impossible for their mutual rights 
and powers not to impange occasionally against each other^ or 
cross a little the dividing line, it constitutes no cause for de- 
nouncing the acts on either side as being exercised under the 
same power or for the same pairpose, and therefore unconstitu- 
tional and void. When, as is seldom likely, their laws come in 
uiirect and material collision, both bemg in the exercise of dis- 
tinct powers which belong to them, it is wisely provided by 
the constitution itself, (and consequently by the States and the 
peojie themselves, as they firamed it,) that the States being the 
granting power, must recede, (9 Wheaton, 2GS, sec. 5, Howard 
license cases; 1 Woodbury and jyiinot, 423, New Bedford 
Bridge-) Here we see no snch collision. 

There are other cases of seeming opposition, which are recon- 
cilable, and not conflicting, as to the powers exercised both by 
the States and th^ general government, but for different pur- 
poses. V 

Thus, hides may be imported under the acts of Congress tax- 
ing imports and regulating commerce; but this does not deprive 
a State of the right, in guarding the public health, to have them 
destroyed if putrified, whether before they reach the land or 
after. 

So as to the import of gunpowder, by the authority of one 
government, and the prohibition by the other; for the public 
safety, to keep it in large quantities. — (4 Metealf, 294.) 

Neither of these acts by the State attempts to interfere with 
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the commerce abroad, but after its arrival here, and fcr other 
purposes, local and sanitary, or municipal. 

In short, it has been deliberately held by this court, that the 
laying a duty on imports, if thiis was of that character^ is an 
exercise of the taxing power, and not of that to regulate com- 
merce. — (9 Wheaton, 201, Gibbons vs, Ogderi, by Marshall^ 
Chief Justice.) 

And ii^ in the 12 Wheaton, 447, Brown vs. Maryland, the 
tax or duty imposed there can be considered as held to violate 
both, it was because it was not only a tax on imports, but pro- 
vided for the treatment of goods themselves, or regulated them 
as imported in foreign comraerce, and while in bulk. 

But if the power exercised in this law by Massachusetts 
.oould, by a forced construction, be tortured into a regulation Of 
foreign commerce, the next requisite to make the law void is 
not believed to exist in the fact that the States do not retain 
some concurrent or subordinate powers, such as were here ex- 
ercised, though connected in certain respects wiA foreign 
commerce. 

Beside the reasons already assigned for this opinion, it is not 
opposed to either the language or the spirit of tfie constitution 
in connexion with this particular grant. 

Accompanying it are no exclusive words; nor is flie further 
action of the States, or anything concerning commerce, expressly 
fcrbidderi in any other way in the constitution. 

But both of these are done in several other cases, such as 
*^no State shall c6in money," or no State "engage in war;"* 
and these are ordinary modes adopted in the constitution to in- 
fiicate that a power granted is exclusive, when it was meant to 
be so. 

If this reasoning be not correct, why was express prohibition 
to the States used on any subject where authority was granted 
to Congress? The only other mode to ascertain whether $i 
power &US granted is exclusive, is to look at the nature of 
each grant, and if that does not clearly show the power to be 
exclusive, not to hold it to be so. We have seen that was the 
rule laid down by one of the makers and great expounders of 
the instrument. — (No. 82 of the Federalist; see also 14 Peters, 
575.) 

It held out this as an inducement to the States to adopt the 
constitution, and was urged by all the logic and eloquence of 
Hamilton. It was, that a grant of power to Congress, so far 
from being ipso/acto exclusive, never ousted the power of the 
iStates previously existing, unless ^^ where an exclusive authority 
is in express terms granted to the Union; or where a particular 
autfiority is granted to the Union, and the exercise of a like 
ao&ori^ is probibited to the States; or where «n authority is 
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granted to the Union, with which a similar authority in the 
States would be utterly incompatible." 

This rule has been recognised in various decisions on consti- 
tutional questions by many of the judges of this court: 2 
Cranch,397; 4 Wheat., 198-'6; 3 Wheat., 386; 5 Wheat., 49; 
2 Peters, 245, Wilson vs. the Blackbird Bridge Company; 16 
Peters, 627, 655, 664, in Prigg vs, Pennsylvania; 11 Peters, 
103, 132, by Justice Thompson, in Milne vs. New York; 15 
Peters, 509, in Slaughters. Groves; 14 Peters 579, Holmes v*. 
Jennison, et al. So by this court itself, in Sturgis vs. CroWn- 
inshield, 4 Wheat., 193. And also by other authorities entitled 
to much respect: 4 Elliot's D|3b., 567; 3 Jeflferson's Life, 425 to 
429; 3 Sargeantand Rawle, 79; Peck's Trial, 86,-'7, 291-'3, 
329, 404, 434,-'5; 3 Dall., 386, Calder V5. Ball; 1 Kent C. 364; 
9 Johnson, 568. 

In other cases it is apparently contravened — ^9 Wheat., 209; 

15 Peters, 504, by Judge McLean, and 511, by Judge Baldwin; 

16 Peters, 543, Prigg vs. Pennsylvania; 11 Peters, 158, by 
Judge Story, in Milne vs. New York; 2 Story's Rep., 465, the 
Chusan; and 3 Wash. C. C, 325, Golder vs. Prince. 

But this is often in appearance only, and not in reality. It 
is not a difference as to what should be the true rule, but ill 
deciding what cases fall within it, and especially tTie branch of 
it as to what is exclusive by implication and reasoning from the 
nature of the particular grant or case; or in the words of Ham- 
ilton, ^^ where an authority is granted to the Union, with 
which a similar authority in the State would be utterly incom- 
patible." 

Thus, in the celebrated case of Sturgis vs. Crowninshield, the 
rule itself is laid down in the same way substantially as in the 
Federalist, viz: that the power is to betaken from the State only 
when expressly forbidden, or where " ttie terms in which a 
power is granted to Congress, or the nature of the poi^'^r requires 
that it should be exercised exclusively by Congress." — (4 
Wheat., 122, 193, by Marshall; 16 Peters, 622, by Taney, chief 
justice; in Prigg vs. Commonwesdth of Pennsyh'^nia, 635, by 
Judge Daniel. 

And Chief Justice Marshall, on another occasion, considered 
this to be the true rule. That was in Wilson vs. the Black- 
bird Bridge Company, (2 Peters, 245,) though a commer- 
cial question. And Judge Story did the same in Houston vs. 
Moore, (in 5 Wheat., 49,) a militia question. So many of the 
other, grants in this same section of the constitution, under like 
forms of expression, have been virtually held not to be exclu- 
sive — such as that over weights and measures; that over bank- 
ruptcy, (Sturgis vs. Crowninshield, 4 Wheat., 122;) that over 
taxation^ (see cases already recited;) that to regulate the vedud 
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of foreign coins; that to discipline the militia, (Houston vs. 
Moore, 5 Wheat., 1, 3; Story's Commentary on the Constitu- 
tion, 1202, sec. 15; Peters, 499; Rawle on the Constitution, 
eh. 9, p. Ill ;) that ^^ to provide for the punishment of counter- 
feit coin," (Fox vs, the State of Ohio, 6 How., 410;) and rob- 
bing the mail, when punished as highway robbery, (5 Wheat., 
34.) Why, then, hold this to be otherwise thscn concurrent? 

There are still other grants, in language like this, which 
never have been considered exclusive. Even the power to 
pass uniform naturalization laws was once considered by this 
court as not exclusive, (Collet vs. Collet, 2 Dallas, 296;) and 
though doubt has been flung on this since, by the United States 
vs. Villatto, (2 DalL, 372,) Chirac v>\ Chnac, (2 Wheat., 269,) 
and some of the court in 5 Howard, 586, and 3 Wash. C. C, . 
314, in Colder v*. Price; and though these doubts may be 
well founded, unless the State natuiulization be for local pur- 
poses only in the State, as intimated in Collet vs. Collet, and 
more favorable than the law of the United States, and not to 
give rights of citizenship out of the State, (1 Bl. Com., 1, 3, 4, 
apx. Tucker's ed.,and pp. 255, 296,) which were the chief ob- 
jection in 3 Wash. C. C, 314, yet thisi change of opinion 
does not impugn, in principle, the ground for considering the 
local measure in their case as not conflicting with foreign com- 
merce. The reasoning for a change there does not apply here. 

So it is well settled that no grant of power to Congress is ex- 
clusive, unless expressly so, merely because it may be broad 
enough in terms to cover a power which clearly belongs to the 
State — e. §*., police, quarantine, and license laws. 

They may relate to a lilce place, subject, and by means some- 
.what alil^e; yet if the purposes of the State and of Congress are 
diflferent and legitimate for each, they are both permissible and 
neither exclusive. — (See cases before cited, 4 Wheat., 196; 3 
Ell. Deb., 259; Baldwin's Views, 193-'4.) 

This very grant ^^ to regulate commerce" has also been held 
by this court not to prevent bridges or ferries by the States 
where waters are navigable, (Wilson vs. Blackbird Creek Com- 
pany, 2 Peters, 345.) So elsewhere, Canfield vs. Coryell, 4 
Wash. C. C, 371; 1 Woodby. and Min., 425, 417,424; 9 
Wheat., 203. See also Warren Bridge case, 11 Peters, 420; 
17 Connect. 64; 8 Cowen, 146; 1 Pick., 180,-'87; N. H. R., 
35. And it has been considered elsewhere not to confer, though 
in navigable waters., any right or control over the fisheries 
therein, within the hmits of a State, (4 Wash. C. C, 383. 
See, also, Martin vs. Waddell, 16 Peters, 367; 3 Wheat.', 383; 
Angel on Tide Waters, 105.) So the States have been accus- 
tomed to legislate as to pilots, and Congress has concurred in it. 

But if; th^ a^ts^of the States alone a3 to pilots axe not valid 
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on the ground of a concurrent power in them, it is difficult to 
see how Congress can transfer or cede to the States an authority 
on this, which the constitution has not given to them. — (Chief 
Justice Taney, in 6 Howard, 580.) 

The real truth is, that each possessing the power in some 
views and places, though not exclusively. Congress may de- 
clare it will not exercise the power on its part, either by an ex- 
press law, or by actual omission; and thus leave the field open 
to the States, on their reserved or concurrent rights, and not on 
any rights ceded to them by Congress. 

This reconciles the whole matter, and tends strongly to sus- 
tain the same view in the case now under consideration. 

Nor has it ever been seriously contested, that where Congress 
has chosen to legislate about commerce and navigation on our 
navigable waters as well as the seacoast, and to introduce guards 
against steam explosions and dangers in steam- vessels, the law 
is not to be enforced as proper under the power to regulate com- 
merce, and when not in conflict with any State legislation. 
This power in Congress is at least concurrent, and extends to 
commerce on rivers, and even on land, as well as at sea, when 
between our own States or with foreign countries. 

Whether this coul& be done as to vessels on waters entirely 
within any one State is a difierent question, which need not be 
here considered. — (See in Waring'v^. Clark, 6 Howard.) 

As a general rule of construction, then, the grants to Con- 
gress should never be considered as exclusive, unless so indi- 
cated expressly in the constitution by the nature or place of the 
thing granted, or by the positive prohibition usually resorted to 
when that end is contemplated — as that ^' no State shall enter 
into any treaty y'^ or "coin money," &c.; "wo State shally 
withaiit the consent of Congress, lay any imposts or duties on 
imports^^^ ifcc. — (Sec. 9, art. 1st; New Bedford Bridge, 1 
Woodby. and Min., 432.) 

It is also a strong argument, after using this express prohibi 
tion in some cases, that when not used in §thers, as it is not 
here, it is not intended. 

Looking at the nature of this gran t^ likewise, in order to see 
if it can or shauld be entirely exclusive, we must be forced into 
the S5.me conclusions. 

There is nothing in the nature of much which is here con- 
nected with foreign commerce, that is in its character foreign, or 
appropriate for the action of a central and single government; 
on the contrary, there is matter which is entirely local — some- 
thing which is seldom universal, or required to be either general 
or uniform. For though Congress is empowered to regulate 
commerce, and ought to legislate for foreign commerce as for all 
its leading incidents and uniftrm and universal wants, yet/^/o 
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regulate commerce^ ^ could never have been supposed by the 
framers of the constitution to devolve on the general govern- 
ment the care of anything except exterior intercourse with for- 
eign nations, with other States, arid the Indian tribes. Every- 
thing else local or within State limits was, of course, to be left 
to each State, as too different in so large a country for uni- 
form rules, too multifexious for the attention of the central 
government, and too local for its cognizahce over only general 
matters. 

It was a difference between the States as t^ imposts, or duties 
on imports and tonnage, which embarrassed their intercourse 
with each other, and with foreign nations, and which mainly led 
to the new constitution, and not the mere regulation of com- 
merce. — (9 Wheaton, 225.) 

It was hence that the States, in respect to duties and imposts, 
tvere not left to exercise concurrent powers; and this was pre- 
vented, not by merely empowering Congress to tax imports, but 
by expressly forbidding the States to do the same; and this. ex- 
press prohibition would not have been resorted to, or been 
necessary, if a mere grant to Congress to impose duties or to 
^^ regulate commerce'*^ was alone deemed exclusive, and was to 
prevent taxation of imports by the States, or assessing money 
by them on any kind of business or traffic by navigation, suoh 
as carrying passengers. 

Congress, in this way, resorted to a special prohibition where 
they meant one, (as to taxes on imports;) but where they did 
not— as, for example, in other taxation or regulating commerce— 
they introduced no such special prohibition, and left the States 
to act also on local and appropriate matters, though connected 
in some degree with commerce. Where, at any time, Congress 
had not legislated or preoccupied that particular field, the States 
acted freely and beneficially; yielding, however, to Congress 
when it does act on the same particular matter, unless both act 
for different and consistent objects. — (Gibbons vs. Ogden, 9 
Wheat., 204, 238.) 

In this way much was meant to be left in the States, and 
much ever has been lef^ which partially related to commerce; 
and an expansive, and roving, and absorbing construction has 
since been attempted to be given to the grant about commerce, 
apparently never thought of at the time it was introduced into 
the constitution. When I say much was left, and meant to be 
left, to the States in connexion with commerce, I mean con- 
ceitiing details and local matters, inseparable in some respects 
from foreign commerce, but not belonging to its exterior or 
general character, and not conflicting with anything Congress 
has already done. — (Vanderbilt vs. Adams, 7 Wendell, 349; , 
Ne>y Bedford Bridge case, 1 Woodby. and Min., 429.) 
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Such is this very matter as to taxation to support foreign 
paupers, with many other police matters, quarantine,- inspec- 
tions, &c., &c.— (See them enumerated, 5 How., license 
cases.) 

The provisions iii the State laws in 1789, on these and kin- 
dred matters, did riot therefore drop dead on the adoption of the 
constitution, but only those relating to duties expressly pro- 
hibited to the States, and to foreign and general matters which 
were then acted on by Congress. Chief Justice Marshall, in 
Sturgis vs, Crowninshield, (4 Wheat., 195,) considered ^^ i/te 
power of the States as existing over suck cases os the laws of the 
Union may not reach.^^ 

So far as reasons exist to make the exercise of the commercial 
power exclusive, as on matters of exterior, general, and uni- . 
form cognizance) the construction may be proper to render it 
exclusive; but no further, as the exclusiveness depends in this 
case wholly on the reasons, and not on any express prohibition, 
and hence cannot extend beyond the reasons themselves. 

Where they disappear, the exclusiveness should halt. In 
such case, emphatically, ccssante rationeycessnt et ipsa lex. 

It nowhere seems to have been settled that this power was 
exclusive in Congress, so that the States would enact no 
laws on any branch of the subject, whether conflicting or not 
with any acts of Congress. But, qn the contrary, the majority 
of the court in the license cases (5 Howard, 504) appear to 
have held that it was not exclusive as to several matters con- 
nected in some degree with commerce. 

The case of Milne and New^York, (11 Peters, 141,) seems 
chiefly to rest on a like principle, and likewise to hold that 
measures of the character now under consideration are not reg- 
ulations of commerce. 

Indeed, besides these cases, and to this very subject of com- 
merce, a construction has at times been placed, that it is not 
exclusive in all respects, as will soon be shown; and if truly 
placed, it is not competent to hold that the State legislation on 
such incidental, subordinate, and local matters is utterly void 
when it does not conflict with some actual legislation by Con- 
gress. For the silence of Congress, which some seem to re*- 
gard as more formidable than its action, is, whether in full or in 
part, to be respected and obeyed only where its power is exclu- 
sive, and the States are deprived of all authority over the mat- 
ter. The power must first be shown to be exclusive before any 
inference can be drawn that the silence of Congress speaks; 
and a diflerent course of reasoning begs the question attempted 
to be proved. 

In other cases, when the power of Congress is not exclusive, 
and that of the States is concurrent^ the silence of Congress to 
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legislate on any mere local or subordinate matter within the 
limits of a State, though connected in some respects with for- 
eign commerce, is rather an invitation for the States to legislate 
upon it; is rather leaving it to them, for the present, and assent- 
ing to their action in the matter, than a circumstance nullifying 
and destroying every useful and ameliorating provision made 
by them. 

Such, in my view, is the true rule in respect to the commer- 
cial grant of power over matters not yet regulated by Congress, 
and which arc obviously local. In the case of Wilson vs. the 
B. B. 0. M. Co., cited from 2 Peters, 261, Chief Justice Mar- 
shall not only treated this as the true rule ^nerally, but held it 
applicable to the grant to Congress ^^ to regulate commerce;" 
and that this grant was not exclusive nor prohibitory on the 
action of the States, except so far as it was actually exercised 
by Congress, and thus came in conflict with the laws of the 
States. These are some of his words: "The repugnancy of 
the law of Delaware to the constitution is placed entirely on its 
repugnancy to the power to regulate conunerce with foreign 
nations, and among the several States — a potoer which has not 
been so exercised as to affect the question^^^ (253 p.) 

The Chief Justice in another case, (Sturgis vs. Crownin- 
shield, 4 Wheaton, 195,-'6,) held that a power being vested in 
Congress, was not enough to. bar State action entirely, and that 
it did not forbid by silence as much as by action. He says, 
'^ it is not the mere existence of the power, but its exercise, 
which is incompatible with the exercise of the same power by 
the States. It is not the right ^ establish these uniform laws, 
but their actual establishment, which is inconsistent with the 
partial acts of the States." And in 16 Peters, 610, Justice 
Story admits, " that no uniform rule of interpretation can be 
applied to it, (the constitution,) which may not allow, even if it 
does not positively demand, many modifications in its actual 
application to particular clauses." 

Hence, if the power to "regulate commerce" be regarded 
by us exclusive, so far as respects its operations abroad, or 
without the limits of the countiy, because the nature of the 
grant requires it to be exclusive there, and not exclusive so far 
as regards matters consequent on it, which are within the limits 
of a State, and not expressly prohibited to it, nor conflicting with 
anything done by Congress, because the nature of the grant does 
not require it to be so there; we exercise, then, what appears 
to be the spirit of a wise conciliation, and are able to reconcile 
several opinions elsewhere expressed— some as to the concur- 
rent, and some as to the exclusive character of the power " to . 
regulate commerce." It may thus be exclusive as to some 
matters, and not as to others^ and everything can in that aspect 
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be reconciled and harmonious, and accord, as I have before ex- 
plained, with the nature and reason of each case, the only con- 
stitutional limits where no express restrictions are imposed. 

I am unable to see any other practical mode of administering 
the complicated, and sometime* conflicting, relations of the 
federal and State governments, but on a rule like this. 

And thus deciding the cases as they arise under it, accord- 
ing to the nature and character of each case and each grants- 
some indicating one to be exclusive, and some indicating 
another not to be exclusive; and this, also, at times as to differ- 
ent kinds of exercise of power under one and the same grant. 
(See Justice Johnson, 9 Wheaton, 235-'9.) There is another 
view of this question which leads to like results. If the oppo- 
site opinions mean only that the States cannot, after express 
grants to the general government, legislate on them for and in 
behalf of the general government, and not simply for themselves 
in local matters — cannot legislate for other States without their 
own limits, extra territoriafny or as to general uniformity, 
general conduct, or the subject-matter over the whole country, 
like naturalization and bankruptcy, then there is no difference 
between the spirit of those opinions and my own. 

But if they are construed to mean, that after such a grant, 
with no express prohibition on a State to act for itself alone on 
the matter, and none implied from their relations to the general 
government and the nature of the subject, a State cannot make 
such regulations and laws for itself, and its own people, and 
local necessities, as do not violate any act of Congress in rela- 
tion to the matter, I do not think they are supported either by 
sound principle or precedents. 

Necessities for a different course have existed, and ever must 
exist, in the complex movements of a double set of legislators 
for one and the same people. 

They may crowd against each other in their measures slightly 
and doubtingly, but that, as before shown, is not sufficient to 
annul and override those of the States — as there must be for 
that disagreeable consequence, a direct conflict, a plain incom- 
patibility. (3 Stor. Com. on Const., 434; New Bedford Bridge, 
1 AVoodby. andMin., 417,-'85 9 Wheaton, 238.) 

This circumstance shows, also, that the argument to avoid 
State legislation is not suflScient when it discovers some differ- 
ent spirit or policy in the general measures of the States from 
that in the general government. The States have a right to 
differ in opinion — some are very likely often to differ. But what 
clause in the constitution makes such an instance of independ- 
ence a nullity, or makes a different object an illegitimate one? 
To be a nullity, it must oppose what has been actually done or 
prescribed by Congress, and in a ca^e where it has no reserved 
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power to act differently from Congress. We have already seen 
that an indirect reduction of the revenue of the general gov- 
ernment by the license laws, when passed under a legitimate 
power and with a different legitimate view, did not render 
them unconstitutional; nor does this, under like circumstances, 
though it may indirectly operate some against emigration. 

If it did, a. law by a State to favor the consumption of its 
own products would be pronounced void; and so would be a 
high tax by a State on wharves or stdres, as all these would 
somewhat embarrass and render more expensive the business 
connected with foreign commerce. So this > condition imposed 
on passengers after their arrival might some affect the business 
and commerce of carrying them to that State, when the alien 
pasengers are taxed before they are allowed to be landed. 

There are two classes of grants to which this rule now under 
consideration is applicable, and the force of it will be more 
striking when they are examined separately. One is, grants 
where Congress has acted, and continues to act, in relation to 
them; -and one, where it has never acted, or, if once acted, has 
ceased to do so. 

Now, the vindication for the States to act in the last class is, 
that unless each State is considered authorized still to legislate 
for itself, the subject-matter will . be without any regulation 
whatever, and a lawless condition of things will exist within 
the heart of the community, and on a matter vital to its in- 
terests. 

Such is now the case as to weights and measures; Congress 
never having legislated to produce uniformity concerning them, 
though the power is expressly granted to it in the constitution. 

Now, on the construction that such a grant of power is ex- 
clusive, and, whether exercised or not, it is unconstitutional for 
any State to legislate on the subject for itself; and, moreover, 
that Congress does, in truth, regulate by its silence as much as 
by its action, and when doing nothing about it, virtually enacts 
that nothing shall be done about it by any of the States, it will 
follow that not only all the legislation by all the States on 
weights and measures since 1789 is illegal and void, but all their 
legislation now existing on matters of bankruptcy, and all in • 
respect to the disciplining of the militia, and all imposing taxes 
on land, are also void; for the powers overall these are expressly 
ceded to Congress, and are not now regulated by any existing 
acts of Congress, though all except weights and measures once 
have been. The argument alluded to, if sound, would thus 
be strong, that Congress having once acted on these, and ceased, 
to mean that nothing more shall be done. 

But yet, on this exclusive principle, though the action of the 
States on them is not forbidden expressly in the constitution, 
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nor impliedly beyond what grows out of any express grant, all 
the States in the Union are disarmed from any action what- 
ever on such matters, and all their laws on these topics, so 
essential to their domestic industry and trade, their public 
security and political existence by means of revenue, are to be 
considered null and void. 

The catastrophe which would follow on such a construction 
has led this court, as heretofore explained, to hold that the 
States still possess a concurrent power to act on matters of bank- 
ruptcy, disciplining the militia, taxing land and some subjects 
of commerce; and like considerations would undoubtedly lead 
them, when the cases arise, to hold that notwithstanding such 
grants, the laws of the States, not conflicting with any passed 
by the general government on many other such topics, must 
be considered valid. Indeed, it seems conceded by some of 
the members of the court in this case, that the States are by 
some power co-ordinate or subordinate, rightfully legislating on 
weights and measures, pilots, bankruptcy, the militia, (fcc. 
But if they have not this power without any grant or license 
by Congress, they cannot have it by any such grant, because 
Congress is not empowered by the constitution to grant away 
powers vested in it by the people and the States; and how can 
It hereafter, by legislation, give any power to them over this 
subject if not having it now ? ' 

Again: in the other class of cases, where Congress has al- 
ready legislated, and still legislates, some time elapsed before it 
passed laws on any subject, and years before it acted at all on 
some of them; and in almost the whole, its first legislation was 
only a beginning and in part, doing more and more from time 
to time, as expenence and the exigencies of the country seemed 
to re(iuire. It is not necessary to repeat here several detailed 
illustrations and cases on this, collected in the United States 
vs. New Bedford Bridge, 1 Woodbury and Minot, 430. 

In the mean time, the States continued to exercise their accus- 
tomed powers, and have ever since done it on all matters not 
forbidden expressly in the constitution, not exclusive in their 
nature, and not conflicting with actual provisions in relation to' 
them, already niade under the general government. — (14 Pe- 
ters, 594.) 

To show, further, that these grants of power are not always 
and necessarily exclusive, and that legislation on them by Con- 
gress, to any extent, is not as prohibitory on the States where 
it is silent as where it enacts, the States have not only con- 
tinued to punish crimes which Congress could punish, but they 
have, in numerous instances, regulated matters connected* 
locally, at least, with commerce abroad, and between the States/ 
and with the Indians. 

10 
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In so large a territory as the jurisdiction of the general gov- 
ernment embraces, in so many and so diversified topics as come 
before it, and in the nature of its supervisory powers on certaia. 
subjects requiring action only on what is general and jforeign, 
and to produce uniformity merely as to that, it becomes almost in- 
evitable that many local matters and details must be left to be 
regulated by some local authorities. Yet, as ejqdained in the 
license cases, like the by-laws of corporations, made by them, 
and not the legislature, they must notconflict with the general 
regulation or laws prescriJbed by the paramount power. But so 
fer from the paramount power being exclusive, even while it is 
exercised, and much less while it is dormant or unexercised, it 
summons to its aid, in order to be effective, the cotemporaneous 
and contihued action of others. Thus not only moneyed cor- 
porations, but towns and cities, must make numerous by-laws 
in order to enforce the general provisions laid down by the legis- 
lation of the State. Thus, too, this court must make numerous 
rules to carry into effect the legislation of Congress in respect to 
it; and the War and the Navy Departments must compile and 
enforce volumes of regulations of a like kind and for a like pur- 
pose, taking care (as all subordinate power in such cases must) 
not to violate any general law prescribed on the subject. — (See 
1 Woodbury and Minot, .423.) 

The condition of this whole country when colonies of Engr 
l?ind furnishes another illustration of the relation and charac- 
ter of such powers. The parent government at home was sov- 
ereign, and provided general regulations either in acts of Parlia- 
ment or charters, but still left the several colonies (and surely 
our States have as much power as they) to legislate as to de- 
tails, and introduce any regulations suited to their own condi- 
tion and interests, and which did not conflict with the general 
provisions made by the paramount power at home. (1 BL 
Com., 109, 110, and Tucker's Appendix.) 

Indeed, what becomes of the whole doctrine of concurrent 
powers, on this hypothesis of exclusiveness in all mere grants; 
and of the usage that the States may act in such concurrent 
cases or local matters, till their measures conflict directly with, 
those by Congress? (1 Bl. Com. 179 Apx., 1st part, by 
Tucker.) 

Where is the line of distinction between a measure by the 
State which is void whether it conflict or not, and one which 
is not void till it comes into actual collision with some law 
passed by the general government ? 

What becomes of the idea that the power '^ to regulate" 
foreign commerce is exclusive, and Congress may prohibit the 
introduction of obscene prints under it, axid yet the States ma/ 
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do the latter^so, but touch nothing connected with commerce?- 
lis not the introduction of these connected with it? 

Cannot the Statefi, too;, patronize science and the arts in va* 
rious ways, though a like power is conferred on Congress by 
Kieans of patents and copy-rights ? <|Livingston ps^ Van Ittr 
geem, 9 John., 5T^) 

Nor do I understand the words of Justice Johnson in the 
sense attributed to them by some, in 9 Wheat., 234: ^^The 
practice of our govemtnent (says he) has been on many spib*- 
jects to occupy so much only of ^he fieid open to them bs they 
think the public interests require,'* 

It is aigued that this means to exclude State action, where 
Congress has not occtt|Hed the field as well as where it has. 

Yet it seems |jlainlyto be infewed, from other words connect- 
ed, that ke considers ^^ the power of the States must be at aa 
end so fer as the United States have by their legislative act 
taken the subject under their immediate superintendence,'' 
This means the subject then under consideration. But where 
have they so taken the subject of the admission of alien passen* 
gers into States, and the terms of it, ^^ wider Ifteir inunedia6t 
stgoerviteHcknce ?" 

They may have regulated their manner of coming here, but 
wheie their maintenance here, when sick or poor^ or iikely to 
be poor? where their taxation here? 

They have regulated also their naturalisation after here,' but 
not under the granj^ to regulate commerce," or impose imposts 
on imports; but knowing it was not involved in either, a sepa- 
rate and express grant was wisely inserted in the constitution, 
to empower Congress to make uniform rules on this subject. 

It will be seen, that wheie Congress kgi^ates about foreign 
commerce, or passengers as connected with it, that legislation 
need not, and does not, forbid the States to legislate on other 
matters not conflicting. Thus all will harmonize^ unless we 
interpolate, by mere construction, a prohibitory clause either in 
the law or in the constitution. You may, if you please, call the 
power so exercised by Congress exclusive in one sense, or to 
one extent, but it is not in others. 

It may be considered as exclusive so far as it goes, and still 
leave the rest of the field concerning them open to the States, 
Thus the right to regulate the number of passengers in vessels 
from abroad in proportion to the tonnage has been exercised 
by Congress, and may be deemed the use of a legitimate au- 
thority, (3 Statutes at Large, 448; 9 Wheat,, 216.) So has it 
been exercised to exempt their personal " baggage^ ' and " tools^^ 
from impo9^9 — not, as some seem to suppose, ihimgo&ds or mer- 
chandise, (1 Statutes at Large, 661^) But this statute of 
Massachusetts conflicts with neither. So Congress provider 
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for uniform naturalization of aliens ^ but this statute does not 
interfere with that. So Congress does not forbid passengers 
to come from abroad 3 neither does this statute. 

Again : Congress nowhere stipulates or enacts, or by the 
constitution can do it, probably, as before suggested, that pas- 
sengers shall not in their persons be taxed on their arrival 
within a State, or terms be made as to their residence within 
them. Again : the olgection to this view invol\res another . 
apparent absurdity — that though the regulation of commerce 
extends to passengers, it is not entirely exclusive in the general 

i government, or overriding State power, if they come with yel- 
ow fever and the cholera, and that they are then subject to 
State control and its quarantine exp^ises and fees,. but are not 
if they come with what the State de^ois equally perilous; that 
is, if they endanger the health of the body, the power over 
them is not exclusive in Congress j but if they enckinger only 
the police of the State, its pauper securities, and its economy, . 
morals, and public peace, the power is exclusive in Congress, 
ajid goes to ^trip the State of all authority to resist the intro- 
duction of either convicts, slaves, paupers, or refugees. If these 
last only come in the tracks of commerce in vessels from abroad, 
and are enrolled as passengers, the States cannot touch them, 
but may seize on them at once if their bodies are diseased. 
It would be useful to have that clause in the constitution 
pointed out which draws such a novel line of discrimination. 

In holding this measure to be a regulation of commerce, and 
exclusive, and hence void, wherever the p)wex of Congress 
oyer conmierce extends, a most perilous principle is adopted in 
some other respects ; for that power extends over the land as ^ 
well as water, and to commerce bet^yeen the States and Indian 
tribes, no less than to that abroad. — (See 1 art., 8 sec.) 

And if it can abrogate a tax or terms imposed by States in 
harbors over persons there, it may do so whenever the power 
over commerce goes into the interior, and as to matters con- 
nected with it, and also between States. 

On this reasoning, passengers there in vessds, boats, wagons, 
stages, or horseback, are as much connected with commerce as , 
if they come in by sea; and they may consist, of paupers, 
slaves, or convicts, as well as of merchants or travellers for 
pleasure and personal improvement; and thus all the laws of 
Ohio, Mississippi, and many other States, either forbidding or 
, taxing the entrance of slaves or liberated blacks, will all be nul- 
lified, as well as those of ahnost every Atlamtic State, excluding 
paupers coming in from without their limits. 

Congress has sanctioned at lea^t five constitutions of States 
exercising a power to exclude slaves, and the introduction of 
them as merchandise and for commerce. And how can this 
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be reconciled by those who would reverse the jiidgmehts be- 
iow, on the ground that the conrniercial power is exclusive in 
Congress, and not either concurrent in one view, or inde- 
pendent in another, in some particulars in the States 7 

Another conseiquence from the opposite doctrines is, that if 
Congress, by regulating commerce, acts exclusively upon it, 
and can admit whom it pleases as passengers, independent of 
State wishes, it can force in upon the States slaves or criminals, 
or political incendiaries of the most dangerous character. Ana 
forthermore, that it can do this only by admitting their per- 
sonal baggage free; as doing that, it is argued here by some, 
shows the owner must come in free, and neither be excluded 
nor taxed by the State after within her limits. 

This makes the owner of the personal baggage a mere inci- 
dent or appurtenant to the baggage itself; and renders by analogy 
any legislation as to taxing property more important than tax- 
ing the person; and, indeed, overruling and governing the 
person as subordinate and inferior. So, if Congress, by making 
fesiggsig® free, exonerates passengers froiji a State tax, it exoner- 
ates all the officers and crews of vessels from State taxes; for 
their personal baggage is as free as that of passengers. They, 
too, are as directly connected with commerce as the passengers; 
and, by a parity of reasoning, the absurdity follows, that by ad- 
mitting American vessels free of tonnage duties, the owners of 
them are also maide free from State taxes. 

Every person acquainted with the tariff of the general gov- 
ernment knows that specially declaring a box or chest of ap- 
parel ^^ free'' does not exonerate anything else or any other arti- 
cle, much less can it any person, it taxed by a State law. On 
the contrary, all things not specially taxed, nor specially de- 
clared ^^/ree,"" have a duty imposed on them by Congiess as 
non-enumerated articles; and so would passengers, if imports, 
and if Congress had a right to tax them. And if saying nothing 
. at^t passengers would imply that they were free from taxes of 
th^United States, much more of the States, why is it necessary 
to declare in terms any article " free," when silence would 
make it so? The real truth rather is, that Congress have no 
right to tax alien friends, or exclude them; and hence the si- 
lence. This statute, then, contravenes no act of Congress on 
this matter of passengers. 

And while all the doings of Congress as to passengers operate 
on them at sea during the voyage, (except imposts being forbid- 
den on their baggage, which is solely within the jurisdiction 
of Congress,) all the legislation of Massachusetts operates on 
them after their arrival in port, and without any attempt then to 
impose any duty on their baggage. The former legislation by 
CofignedB regalating Iheir niunber to Ihe tonnage is^ as itshoiwL 
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be, extra ierrtiormm ; the Tatter, as it should be, infm ierritori- 
am; and thus both are proper, and the jurisdiction over either 
is not excludve of that exe?cised by the other^ oi oonflieting: 
materially with it. 

Having considCTed thedifferwit general gro^imcb whitA ciai be 
urged in support of this statute, and the objectioiis made in op- 
position to ^em, I shall proceed before closing to submit a fexnr 
remarks on some mkk^lfeneous topics lefied en to impeach it» 
provisions^ 

One is a 8U,ppeis6d conflict between this statute and some trea- 
ties of the geneiri govemmmt. 

I am aware that ^ tax ov fee on aHen passengers^ if lafge,» 
might possibly lead to collision with those foreign governments^ 
su(Jh as Great Britain and Prussia, with whom we have treaties 
allowing free ingress and egress to our poits. — (See 8 Laws by 
L. and Br., 228, 378, 116.) 

But neither of th«n complains in tfiis fastance,. and 1 4o not 
consider this law as conflicting with any such provisions in 
treaties, since none ef them profess to exempt their people or 
their property from State taxation after they arrive here. 

If such a stipulation were made by the general government,, 
it would be difficult to maintain the doctrine, A«t by an ordinary 
treaty it has power to restrict the ri^ts and powers of the 
several Statdl any fiirther than the States have by tiie constitu- 
tion authorized, and that this has ever been Miithoiiaed, 

But it has not here been attempted; ^d these paiticular 
treaties are subject to the ordinary laws of tdie States, as well 
.as of the general government, and esiable the citiz^is of tho*«f 
countries merely to have free ingress and egress hcdre fear trade,. 
{see article 3d, in treaty of ^4, 8 Stats. BJt Lajrge,. 117,) having^ 
no relation to their coming here as passengers to reside or for 
. pleasure. 

Nor can they apply in the present case at aS, as the record 
now stands; finding only that the master was a British sul^ect,, 
or his vessel British, but not that his passengers belongft to 
Great Britain. 

The Prussian treaty does not appear to contemplale anythisig 
beyond the establishment of reciprocal duties,, and a treatment 
. in other respects like ^' the most fevered nations.'^ — (8 Stats, at 
Large, 164.) 

And who ever thought that tfiese treaties were meant to em- 
,power;, oir could, in any moral or political view, empower CSreat 
Britain to ship her paupers to Massachusetts, or send her free 
blacks from the West Indies into the southern States, or into 
Ohio, in contravention of their local laws, or force on the States^ 
so as to enjoy their protection and privileges, any persons from 
Abroad deestied ds^geious^ such as her iS^xk ooikvicta and the 
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refuse of her jails? Again: so far as regards the Hbertv of com- 
merce secured to British subjects in Europe by the 14th article 
of the treaty of 1794, it does not apply to those coming from the 
British provinces in America, as did this vessel, (8 Stats, alt 
Large, p. 124,) and by the 18th article of that treaty it was to 
last only ten years, (p. 125.) 

And while it did last, it was expressly made ^^ subject always, 
Qs to what respects this article, to the laws and statutes of the twd 
countries respectively," (p. 124.) 

Besides this, the whole of the treaty of 1794, including the 
3d article, i»x)bably was suspended by the war of 1812, and 
exists now only as modified in that of lSl5, which gives to 
British subjects no higher rights than ^' other foreigners ^^^ (8 
Laws at Large, 228, article 1st.) The old confederation con- 
tained a daase which indicated in a different foym like views as 
to what was proper in treaties, and indicates a wise jealousy of 
power exercised in hostility to the policy of a State. That poli- 
cy is never intended to be thwarted by any arrangements with 
foreign nations by reciprocal treaties, as they relate merely to 
the imposts on tonnage and cargoes by the national governments, 
requiring them to be equal, and do not concern the port and har- 
bor fees, or expenses imposed by the local authorities for local 
purposes. The best security that these fees and taxes will 
never be unreasonably high and injurious to foreigners, is the 
tendency they would then have to drive trade to other ports or 
countries contiguous, where they might be lower. 

The same right exists also in States to impose conditions on 
the selHng of certain articles by foreigners and others within 
their limits, as a State may prefer to encourage its own prod- 
ucts, or may deem the use of some foreign articles of bad influ- 
ence in other respects. — (Grodus on the Rights of Peace and 
War, B. 2, ch. 2, sec. 20; 5 Howard, license cases.) 

Nor can I see, as has been urged, any collision between this 
statute and the act of Congress to carry into effect our colonial 
arrangement of 1830 with Great Britain. — (4 Statutes at Large, 
419.) 

The intention of that act does not, in any respect, seem to go 
beyond that of the treaties just referred to, and in some respects 
is to have matters stand as they did before. 

Each side imposed charges and duties. They existed in 
England and her colonies, as well as with us; but this armnge^ 
ment nought only to have them not unequal nor prohibitory of 
trade, and not to discriminate against each other by general 
legislation. — (Seel Commerce and Navigation, in State Papers, 
158; 4 Stats, at Large, 419.) 

A few remarks as to some objections urged against the l^Tge 
amount aiid the motive of this tax^ and I have don^» 
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If t^ie payinent was to be vindicated under the general taxing 
power alone, it is clear that the amount could not affect the 
question of the constitutionaUty of the tax; and if it was very- 
high, considering its professed object ^^for the support of foreign 
paupers,'' and was applied in part to other objects, that is a 
matter within the discretion of the State; and if it proved op- 
.pressive, and thus diverted this kind of business to the ports of 
other States, it would, like all high taxes, react, and be likely 
in time to remedy in a great degree the evil. 

But viewed as a police measure, the amount of the payment 
and the application of it -may, in my view, have an important 
bearing. ' 

Thus a State is authorized to impose duties on imports suf- 
ficient to defray the expenses of her inspection laAvs, but not an 
amount disproportionate to them, nor to apply the money thus 
collected to other purposes. 

It would seem that the same rule would govern her assess- 
ments to enforce her quarantine laws; and it could hardly be 
tolerated, under the right to enforce them, and demand suffi- 
cient to defray their charges, that they should be justified to 
collect enough more for other purposes, and thus apply the quar- 
antine funds to make roads or maintain schools. 

In such events, in these cases, either this court /jw^ould be 
obliged to declare the assessments void — which were clearly per- 
verted and hnproperly collected and applied— or Congress could 
direct the excess to be paid into the treasury of the general gov- 
ernment. (3 Elliot's Deb. , 291 .) Congress is in the constitution 
expressly empowered to revise and control the sumst collected 
by the States td^ defray the expenses of their inspection laws. — 
(Section 10th, article 1st.) 

A mere pretext in a law colorably for one object, but really 
for another — as in condemning lands for public purposes, wh^n 
the true object was different — though not to be presumed to be 
done by any foreign State, must, if clearly proved, be difficult 
to uf)hold'. (West River Bridge vs. Dix etcU., 6 Howard, 648.) 
But here the amount of the tax, compared with the burden 
flung on the State by foreign paupers, does not look so much 
; like a wish to prohibit entirely the entrance of alien passengers, 
and thus disclose a covert design hostile to the policy of the 
general government, as like a wish to obtain enough to cover 
file expenses and trouble of maintaining such of them as, though 
not then paupers, are likely to become so in the ordinary course 
of human events. 

This is a highly important consideration in judging whether 
the law throughout looked really to the subject of pauperism, and 
not to hostility towards emigration; nor, under the 3d section, to 
revenue ficom foreign commerce^ indejpendent of the pwper syjs- 
tem. 
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It is unjust to regard such provisions as intended to conflict 
with foreign commerce, when there is another and local matter 
which they profess to reach, and can and do honestly reach. 

It is, therefore, too broad in some cases to say that the object 
and motive of the State in requiring the payment, or the 
amount demanded, is of no importance; because, though the 
great question is a question of power, yet the object and motive 
may bring it within some existing power, when a different ob- 
ject or motive would not. The different purpose in a State 
often shows that there is no collision or wrong, and justifies 
the measure. — (9 Wheat., 335; 4 Wheat., 196; Bsddwin^s 
views, 193.) 

So as to the amount demanded: it might be suflScient only 
for a legitimate State object, and hence might be constitutional; 
as, for instance, to pay the expenses of inspection laws, when a 
much larger amount would not be permissible, if too much for 
the particular object deemed constitutional. But in this casey 
as no excess is shown on the record, a conclusive opinion on 
this point is unnecessary. 

This construction of the constitution, upholding concurrent 
laws by a State, where doubts exist, and it is iairly open for 
adoption, has much to conmiend it in this instance, as the 
States, which singly become feebler and weaker daily as their 
number and • the whole Union increases, (being now 30 to 1, 
instead of 13 to 1,) will not thus be rendered still feebler; and 
the central government, daily becoming more powerful and 
stronger, will not thus be rendered still stronger. So the au- 
thority of the latter will not thus, by mere construction, as is 
dangerous, be made to absorb and overwhelm the natural and 
appropriate rights of sovereign States, nor mislead them by 
silence. Leaving this, matter also to each, will not conflict 
with any existing action of the general government, but pro- 
mote and sustain the peaceful operations by both in their appro- 
priate spheres. 

It will operate justly among the States, no less than between 
them and the general government, as it will leave each to adopt 
the course best suited to its peculiar condition, and not leave 
one helplessly borne down with expenses from foreign sources, 
while others are entirely free, nor draw the general government, 
in order to remedy such inequahties, into a system of police 
and local legislation, over which their authority is doubtful, as 
well as is their ability to provide so well for local wants as the 
local governments, and those immediately interested in bene- 
ficial results. 

A course of harshness towards the States by the general gov- 
ernment or by any of its great departments, a course of prohi- 
bitions' and nullifications as to their domestic policies in doubt* 
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fel cases, and this by mere implied power, is a violation of 
sound principle, will alienate and justly oflFend, and tend ulti- 
mately, no less than disastrously, to dissolve the bands of that 
Union, so useful and glorious to all concerned, 

** Lihertas ultima mundi. 
Quo steteriuferienda loco.'* 

In conclusion, therefore, I think that in point of law, the 
conduct of the State in imposing this condition or payment on 
alien passengers can be vindicated under its police rights to 
provide for the maintenance of paupers, and, under its authority 
Bs a sovereign State, to decide on what conditions or terms for- 
eigners, not citizens of any of the United States, shall be 
allowed to enjoy its protection and privileges, and under its 
concurrent powers of taxation over everything but imports and 
tonnage. I think, too, that this power in the State is not taken 
away by the authority ceded to Congress, either to tax imports 
and tonnage, or to prohibit the importation of persons, (usually 
limited to slaves,) or to ^^ regulate commerce." 

True copy — Test: 

WM. THOS. CARROLL, 

C. S. a U. S. 



No. 2. — ^James Norris, plaintiff in error, v». The citV 

OF Boston. 

In error to the Supreme Judicial Court of Massachusetts. 

No. 4. — George Smith, plaintiff in error, vs, William 
Turner, Health Commissioner for the port of New 
York. 

In error to the court for the trial of impeachments and the correction of errors 

of the State of New York. 

Mr. Justice NELSON, (dissenting.) I have examined par- 
ticularly the opinion of the Chief Justice, delivered in these cases 
of Smith vs. Turner, and Norris vs. the city of Boston, and have 
concurred not only in its conclusions, but in the grounds and 
principles upon which it is arrived at; and am in favor of 
affirming the judgments in both cases. 

. A true copy — ^Test: 

WM. THOS. CARROLL. 

as. C. U. S. 
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No. 2. — James Norris, piiAtxTiFP in bUror^ vs. The city 

OF Boston. 

In error to the Supreme Judicial Court of MasBachusetts. 

No. 4. — George Smith, plaintiff in error, vs. William 
Turner, Health Commissioner for the port op New 
York. 

In error to the court for the trial of impeachments and the correction of errors 

of the State of New Yoric. 

Mr. Justice WAYNE. I agree with Mr. Justice McLean^ 
Mr. Justice Catron, Mr. Justice McKlnley, and Mr. Justioe 
Grier, that so much of the laws of Massachusetts and New 
York as are in question in these cases, are unconstitutional and 
void. 

I would not say so, if I had any — the least doubt of it; for I 
think it obligatory upon this court, when there is a doubt of 
the unconstitutionality of a law, that its judgment should be in 
favor of its validity. I have formed my conclusions in these 
cases, with this admission constantly in mind. 

Before giving, however, what they are, it will be well for me 
to say, that the five judges who concur in giving the judgment 
in these cases, do not differ from each other in the grounds 
upon which our judgment has been formed, except in one par- 
ticular, in no way at variance with our united conclusion; and 
that is, that a majority of us do not think it necessary in these 
cases to reaffirm, with our brother McLean, what this court has 
long since decided — ^that the constitutional power of Congress 
to regulate "commerce with foreign nations, and among the 
several States, and with the Indian tribes," is exclusively vested 
in Con^ss; and that no part of it can be exerfeised by a State. 

I believe it to be so, just as it is expressed in the preceding 
sentence, and in the sense in which those words were used 
by this court in the case of Gibbons and Ogden, (9 Wheaton.) 

All that was decided in thaj case remains unchanged by any 
subsequent opinion or judgment of this court. Some of the 
judges of it have, in several cases, expressed opinions that the 
power to regulate commerce is not exclusively vested in Con- 
gress. But "they are individual opinions, withoiit judicial au* 
thority to overrule the contrary conclusion as it was given by 
this court in Gibbons and Ogden. 

Still, I do not think it necessary to reaffirm that position in 
these cases, as a part of our judgment upon them. Its exclu- 
siveness in Congress will, it is true, be an unavoidable inference 
from some of the arguments which I shall use upon the power 
of Congress to regulate conunerce; but it will be aem. that ^ 
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argument; as a whole, will be a proper and apt foundation for 
the conclusion to which five of us have come, — that so much of 
the laws of Massachusetts and New York as are resisted by the 
plaintiflFs in the cases before us, are tax acts, in the nature of 
regulations acting upon the commerce of the United States, 
fiuch as no State can now constitutionally pass. 

For the acts of Massachusetts and New York imposing taxes 
upon passengers, and for the pleadings upon which these cases 
have been brought to this court, I refer to the opinion of Mr. 
Justice Catron. They are fully and accurately stated. 

I take pleasure in saying that I concur with him in all the 
points made in his opinion, and in his reasoning^ in support of 
them. They are sustained by such minute references to the 
legislation of Congress and to treaty stipulations, that nothing 
of either is left to be added. As an argument, it closes this 
controversy against any other view of the subject-matter in 
opposition to my learned brothers' conclusions. 

His leading positions are, that the acts of Massachusetts and 
New York are tax or revenue acts upon the commerce of the 
United States, as that commerce has been regulated by the legis- 
lation of Congiess and by treaty stipulations. 

That the power to regulate commerce having been acted 
upon by Congress, indicates how fer the power is to be exercised 
for the United States as a nation, with which there can be no 
interference by any State legislation. That a treaty permitting 
the ingress of foreigners into the United States, with or without 
any other stipulation than a reciprocal right of ingress for our 
people into the territories of the nation with which the treaty 
may be made, prevents a State from imposing a poll-tax or per- 
sonal impost upon foreigners, either directly or indirectly, for 
any purpose whatever, as a condition for being lauded in any 
pari of the United States, whether such foreigners shall come 
to it for commercial purposes, or as emigrants, or for temporary 
visitation. 

Those of us who are united with Mr. Justice Catron in 
giving the judgments in these cases, concur with him in those 
opinions. Mr. Justice McKinlSy and Mr. Justice Grier have 
just said so; my own concurrence has been ah-eady expressed; 
and the second division of Mr. Justice McLean's opinion con- 
tains identical conclusions with those of Mr, Justice Catron 
concendng the unconstitutionality of the laws of Massachusetts 
and New York, on account of the conflict between them with 
the legislation of Congress and with treaty stipulations. 

I also concur with Mr. Justice McKiiUey m his interpreta- 
tion of the 9th section of the first article of the constitution; 
also with Mr, Justice Grier in his opinion in the case of Norris 
wd the city of Boston. 
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I have been more particular in speaking of the opinions of 
Mr. Justice McLean and Mr. Justice Catron than I would other-, 
wise have been, and of the points of agreement between them, 
and of the concurrence of Mr. Justice McKinley and'Mr. Justice 
Grier and myself in all in which both opinions agree, because 
a summary may be made from them of what the court means^ 
to decide in the cases before us. 

In my view, after a very careful perusal of those opinions, 
of those also of Mr. Justice McKinley and Mr. Justice Grier, I 
think the court means now to decide — 

1. That the acts of New York and Massachusetts imposing 
a tax upon passengers, either foreigners or citizens, ccnning into 
the ports in those States, either in fcreign vessels or vessels of 
the United States from foreign nations or from ports in the Uni- 
ted States, are unconstitutional and void; being in their nature^ 
regulations of commerce, contrary to the grant in the constitu-- 
tion to Congress to regulate commerce with foreign nations and 
among the several States. 

2. That the States of this Union cannot (constitutionally tax 
the commerce of the United States for the purpose of paying, 
any expenses incident to the execution of their police laws; and 
that the commerce of the United States includes an intercourse 
of persons, as well as the importation of merchandise. 

3. That the acts of Massachusetts and New York in ques- 
tion in these cases conflict with treaty stipulations existing be- ■ 
tween the United States and Great Britain, permitting the in- 
habitants of the two countries ^^ freely and securely to come . 
with their ships and cargoes to all such places, ports, and rivers, , 
in ^the territories of each country to which other foreigners 
are permitted to come, to enter into the same., and to remain and^ 
reside in any parts of said territories, respectively; also, to hire 
and occupy houses and wariehouses for the purposes of their: 
commerce; and generally the merchants and traders of each 
nation, respectively, shall enjoy the most complete protection 
and security for their commerce, but subject always to the laws 
and statutes of the two countries, respectively;" and that said : 
laws are therefore unconstitutional and void. 

4. That the Congress of the United States having by ?;undry . 
acts, passed at difierent times, admitted foreigners into the Uni-, 
ted States with their personal luggage and tools of trade, free 
from all duty or imposts, that the acts of Massachusetts and 
New York imposing any tax upon foreigners or emigrants for 
any purpose whatever, whilst the vessel is in transitu to her 
port of destination, though said vessel may have arrived within 
the territorial limits of either of the States of Massachusetts or 
New York, and before the passengers have been landed, are in; 
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violation of said acts of Congress, and therefore unconstitu- 
tional and void. 

5. That the acts of Massachusetts and New York, in so far 
as they impose any obligation upon the owners or consignees of 
vessels, or upon the captains of vessels or freighters of the same 
arriving in the ports of the United States within the said States^ 
to pay any tax or duty of any kind whatever, or to be in any 
way responsible for the same, for passengers arrivifig in the 
United States ^ or coming from a port in the United SStates^ are 
unconstitutional and void; being contrary tb the constitutional 
grant to Congress to regulate commerce with foreign nations and 
among the several States, and to the legislation of Congress 
under the said grant or power, by which the United States have 
been laid off into collection districts, with ports of entry estab- 
lished within the same, and prescribing the commercial regula- 
tions under which vessels, their cargoes, and passengers are to be 
admitted into the ports of the United States, as well from 
abroad, as from other ports of the United States. 

That the act of New York now in question, in so far as it 
imposes a tax upon passengers arriving in vessels from othejf 
ports in the United States, is properly in this case before this 
court for construction, and that the said tax is unconstitutional 
and void. 

That the ninth section of the first article of the constitution 
includes within it the migration of other persons, as well as the 
importation of slaves, and in terms recognises that other per- 
sons as well as slaves may be the subjects of importation and 
commerce. 

6. That the sixth clause of the ninth section of the first all- 
ele of the constitution, prohibiting any " preference from being 
given by any regulation of commerce or revenue to the ports of 
one State oVer those of another State," and that " vessels bound 
to or from one State shall not be obliged to enter, clear, or pay 
duties in another," is a limitation upon the power of Congress 
to regulate commerce, for the purpose of producing entire com- 
inercial equality within the United States, and also a prohibi- 
tion upon the States to destroy such equality by anyJegistation 
prescnbing a condition upon which vessels bound from one 
State ^dUA enter the port of another State. 

7. That the tax imposed upon passengers by the acts in 
Massachusetts and New York is unconstitutional and void, 
because each of them conflicts with so much of the first clause 
of the eighth section of the first article of the constitution 
which enjoins that all duties, imposts, and excises shall be 
uniform throughout the United States; because the constitu- 
tional uniformity enjoined in respect to duties and imposts is as 
real and obligatory upon the States in the absence of all legis- 
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lation by Congress, as if the uniformity had been made by the 
legislation of Congress; and that such constitutional uniform- 
ity is interfered with and destroyed by any State imposing any 
tax upon the intercourse of persons from State to State, or froiU 
foreign countries to the United States, 

8. That the power in Congress to regulate commerce with 
foreign nations and among the several States includes naviga- 
tion upon the high seas, and in the bays, harbors, lakes, and 
navigable waters within the United States; and that a|iy tax by 
a State in any way ajBfecting the right of navigatian, or sub- 
jecting the exercise of the right to a condition, is contrary to 
the aforesaid grant. 

9. That the States of this Union may, in the exercise of their 
police powers, pass quarantine and health laws, interdicting 
vessels coming from foreign ports, or ports within the United 
States, from landing passengers and goods; prescribe the places 
and time for vessels to quarantine, and impose penalties upon 
persons for violating the same; and that such laws, though 
affecting commerce in its transit, are not regulations of com- 
merce, prescribing terms upon which merchandise and persons 
shall be admitted into the ports of the United States, but pre- 
cautionary regulations, to prevent vessels- engaged in commerce 
from introducing disease into the ports to which they are 
bound ; and that the States may, in the exercise of such police 
power, without any violation of the power in Congress to regu- 
late commerce, exact from the owner or consignee of a quaran- 
tined vessel, and from the passengers on board of her, such 
fees as will pay to the State the cost of their detention and of 
the purification of the vessel and the apparel of the persons on 
boawi. 

Having done what I thought it was right to do, to prevent 
hereafter any misapprehension of what the court now means to 
decide, I will give isome reasons, in addition to those which 
have been urged by my associates, in support of our^common 
result. 

In the first place, let it be understood, that whatever 1 may 
say lipon the power which Congress has " to regulate com- 
merce with foreign nations and among the several States, and 
with the Indian tribes," that the internal trade of a State is 
not meant to be included; that not being in any way within 
the regulating power of Congress. 

In the consideration, too, of the power in Congress to regu- 
late commerce^ I shall not rely, in the first instance, upon what 
may be constitutionally done in many commercial particulars,* 
as well under the treaty-making power, as by the legislation of 
Congress. 

My first object is to show the plenitude of the power in Coxk 
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gressfrom the grant itself, without aid from any other clause in 
the constitution. The treaty -making power for commercial 

!)urposes, however, and other clauses in the constitution re- 
ating to commerce, may afterwards be used to enforce and 
illustrate the extent and character of the power which Congress 
has to regulate conmierce. 

It is a grant of legislative power, susceptible from its terms, 
and the subject-matter, 'of. definite and indisputable interpreta- 
tion. 

Any mAre comment upon the etymology of the words " regu- 
late" and ^^commerce" would be unsatistactory in such a discus- 
sion. But if their meaning, as they were used by the framers: 
of the constitution, can be made precise by the subject-matter, 
then it cannot be doubted that it was intended by them that* 
Congress should have the legislative power to regulate com- 
merce with foreign nations, and among the several States,iand 
with the Indian tribes, to the exclusion of any regulation for 
such commerce by any one of the States. 

All commerce between nations is permissive or conventional. 
The first includes every allowance of it, under what is termed 
by writers upon international law the liberty or freedom of 
commerce; its allowances by statutes, or by the orders of any 
magistracy having the power to exercise the sovereignty of a 
nation in respect to commerce. Conventional commerce is, of 
course, that which nations carry on with each other, under treaty 
stipulations. With colonial commerce, another distinct kind' 
between nations and their colonies, which the laws of nations 
permit the former to monopolize, we have nothing to do upon 
this occasion. 

Now, what commerce was in fact, at least so far as European- 
nations were concerned, had been settled beyond all dispute 
before our separation from the mother country. It was well 
known to the framers of the constitution, in all its extent and 
variety. Hafd denials of many of its privileges had taught 
them what it was. They were familiar with the many valua-. 
ble works upon trade arid international law, which were writ- 
ten and published, and which had been circulated in England 
and in the colonies, firom the early part of the last century up 
to the beginning of the Revolution. It is not too much to say, 
that our controversies with the mother coujitiy upon the sub-; 
ject had given to the statesmen in America in that day more 
accurate knowledge of all that concerned trade in all its 
branches and rights, and a more prompt use of it for any occa-' 
sion, than is now known, or could be used by the statesmen 
and jurists of our own time. Their knowledge, then, may: 
well be invoked to measure the constitutional power of Con- 
gress to regulate commerce. * 
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iGommerce between nations or among States has several 
branches* 

Martens, in his summary of the laws of nations, says: ^^ It ' 
consists in selling the superfluity 5 in purchasing articles of 
necessity, as well productions as manufactures; in buying from 
one nation and selling to another, or in transpiorting the mer- 
chandise from the seller to the buyer to gain the freight." 

^^ Generally speaking, the commerce of Europe is so far free, 
fliat no nation refuses positively and entirely to permit the sub- ■ 
jects of another nation, when even there is no trieaty between • 
them, to trade with its possessions in or out of Europe, or to - 
establish themselves in its territory for that purpose. A state of- 
war forms here a natural exception. However, as long as there : 
is. no treaty existing, every State retains its natural right to^ ky 
OB such commerce whatever restriction it pleases. A> nation is 
then fully authorized to prohibit the entry or exportation of cer- ^ 
tain merchandise, to institute customs, and to augment them at 
pleasure; to prescribe the manner in which th€ commerce with 
Its dominions shall be carried on; to point out the places where 
itishall be carried on, or to exempt it from certain parts of its 
dominions; to exercise freely its sovereign power over the for- 
eigners living in its territories; to make whatever distinctions 
b^ween the nations with whom it trades it may find condu- 
cive to its interests." 

:lxk all the foregoing particulars: Congress may act legisla*^< 
tivBly. : It is conceded that the States may not do so in any ope 
ol them; and if, in virtue of the power to lay taxes, the Unitied 
StateS: and the States may act in that way concurrently upon 
fcwreigners, when they reside in a State, it does not follow that 
the States may impose a personal impost upon them, as the con- 
dition, of their being permitted to land in a port of the United : 
States. : ^^ Dutieson the entry of merchandise are to be paid in-^ 
di^riminately by foreigners as well as subjects. Personal im- 
posts it is customary not to exact from foreigners till they have 
for some time been inhabitants of the State. ' '—(Martens, 97.) ■ 

Keeping, then, in mind what commerce is> " and how far a^ 
nation may legally limit her own commercial transactions with 
ano&er State," we cannot be at a loss to determine from the sub- - 
jeet-matter of the clause in the constitution, that the meaning of 
the terms used in it is to exclude the States from regulating ' 
cwimerce in any way, except their own internal trade, and to 
confide its legislative regulation completely and entirely to Con- 
gress* When I say completely and entirely in Congress, I* 
mean all that can be included in the terms '^ commerce among j 
the several States;" subject, of course, to the right of the States : 
tapass inspection laws, in the mode prescribed by the cpnstitu* . 
tion; to the prohibition of any duty upon exports, either from 
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one State to another State, or to foreign countries; and to that 
commercial uniformity which the constitution enjoins; to all 
that can relate to the introduction of merchandise into the 
United States, and those who may bring it for sale, whether 
they are citizens or foreigners ; and to all that concerns naviga- 
tion, whether vessels are employed in the transportation of pas- 
sengers or freight, or both, including, also, all the regulations 
which the necessities and safety of navigation may require* 
^^ Inspection laws, quarantine laws^^ health laws of every de- 
scription, as well as laws for regulating the internal commerce 
of a State, and those which respect turnpike roads and ferries, 
&c., are component parts of that immense mass of legislation 
which embraces everything within the territory of a State, and 
axe not surrendered to the general government." 

But the conclusion derived from the subject-matter of the 
clause, as I have just stated it, is strengthened particularly by 
what may be done in respect to commerce by treaty, and by 
other clauses in the constitution relating to commerce. 

Martens, 161, says the mere general liberty of trade, such as 
it is acknowledged at present in Europe, being too vague to se- 
cure to a nation all the advantages that it is necessary it should 
derive from its commerce, commercial powers have been obliged 
to have recourse to treaties for their mutual benefit. TTie num- 
ber of these treaties is considerably augmented since the 16th 
century. However they may differ in their conditions, they 
turn generally on these three points: 1st, On commerce in time 
of peace. 2d. On the measures to be pursued with respect ta 
commerce and commercial subjects in case of rupture between 
the parties. 3d. On the commerce of the contracting party 
that may happen to remain neuter, while the other contracting 
party is at war with a third power. With respect to the first 
point, the custom is, 1st. To settle in general the privileges 
that die contracting powers grant reciprocally to their subjects, 
2d. To enter into the particulars of the rights to be enjoyed by 
their subjects, as well with respect to their property as to their 
personal rights. Particular care is usually taken to joovide for 
the free enjoyment of their religion; for their right to the benefit 
of the laws of the country; for the security of the books of com- 
merce, &c. 3d. To mention specifically the kinds of merchan- 
dise which are to be admitted , to be imported or exported, and the 
advantages to be granted relatively to customs, tonnage, &c. 

With respect to the rights and immunities in case of a rup- 
ture between the parties, the great objects to be obtained are, 
1. An exemption fit)m the seizure of the person, or effects of 
the subjects residing in the territory of the other contracting* 
power. 2. To fix the time that they shall have to remove with 
their prop^y out of the territory. 3. Or to jpoint out the con- 
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ditions on which they may be permitted to remaia in the enemy's 
Xionuftry during the war. 

In specifying the rights of commerce to be enjoyed by the 
neutral jpower, it is particularly necessary, 1. To exempt its 
vessels from embargo. 2. To specify the merchandise which 
is to be accounted contraband of war, and to settle the penalties 
in case of comtravention. 3. To agree on the manner in 
which vessels shall be searched at sea. 4, To stipulate whether 
neutral bottoms are to make neutral goods or not. 

It seems to me, when such regulations of commerce as may 
be made by treaty are considered in connexion with that clause 
in the constitution giving to Congress the power to regulate it ' 
by legislation^ and also in connexion with the restraints upon 
the States in the 10th section of the 1st article of the constitu- 
tion, in respect to treaties and commerce, that the States have 
parted with all power over commerce, except the regulation 
of their internal tede. The restraints in that section are, " that 
no State shall enter into any treaty, aUiance, or confederation; 
no State shall, without the consent of Congress, lay any duties 
on imports or exports, except what may be necessary for execu- 
ting its inspection laws,' ' &c.; no State shall, without the consent 
of Congress, lay any duty upon tonnage, or ^^enter into any agree- 
ment or compax^t with a;nother State, or with a foreign power. ' ' 

The States, then, cannot rogulate commerce by a treaty or 
compact^ and before it can be claimed that they may do so in 
any way by legislation, it must be shown that the surrender 
which they have made to a common government to regulate 
commerce for the benefit of ail of them has been done in terms 
which necessarily imply that the same power may be used by 
them separately, or that the power in Congress to regulate com- 
merce has been modified by some other clause in the constitu- 
tion. No such modifying clause exists. The terms used do 
not, in their ordinary import, admit of any exception from the 
•entireness of the power in Congress to regulate commerce with 
foreign nations, and among the several States, and with the 
Indian tribes. The exercise of any such power of regulation 
by the States, or any one or more of them, would conflict with 
the constitutional authority of the United States to regulate 
commerce by legislation and by treaty, and would measurably 
r^lace the States in their commercial attitude to each other, as 
they stood under the articles of confederation, and not as they 
meant to be when ^^ we, the people of the United States,'' in 
their separate sovereignties, as they existed under the articles of 
the confederation, superseded the latter by their ratification of 
^^ the constitution for the United States of America." 

In what I have said concerning commercial regulations under 
the treaty-making power^ I do not mean to be understood that 
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ty treaty edl regxtbUion of co-mmerce can be made independently 
of legislation by Congress. That question I do not enter into» 
here; for in such cases as are now before the courts I have no 
right to do so. It has only been alluded to by me^ to pievent 
iny such inference from, being made. 

Apply the foregoing reasoning to the act& of Massaehusettsf 
andNev? Yoik; and whatever may be the motive for such en* 
actmenta^ or their legislative denomination, if they practically 
operate as regulations of commerce^ or as restraints upon navi- 
gation, they are unconstitutional. 

When they are considered in connexion with the existing 
legislation of Congress in respect to trade and nav^ation^ and 
with treaty stipulations, they are certainly found to be in con* 
ffict with the ;supreme law of the land. 

But those acts conflict also with other clauRseft in the consti- 
tution relating: to commerce and navigatioujf: also, with that 
clause which declares thai duties> imposts^ and > excises shall 
be uniform throughout the, United States- Not in respect to 
excises; for those being taxes upon the consumption or retaB 
sale of commoditi^ tte States have a power to lay th«n, as 
well as Congress. Not so, however^ as ' to duties and imposts; 
the first, in its ordinary taxing sense^ being taxes or customs 
upon . merchandise^ and imposts being also^ in its restrained 
sense, a duty upon imported goods; but, also^ in its more en- 
larged meaning, any tax or imposition upon persons. Not- 
wiSistanding what may have otherwise been said, I was brought 
to the conclusiony in my consideration of the taxing power of- 
Congress before^these cases were before tis,^ that the*e was no 
substantial reason for supposing it was used by the framefs of 
the constitution exclusively in its more confined sense. 

But i return to those clauses with which I hiarvr said the act&'^ 
in question conflict. 

Nothing is said that will not be^ conceded by aIl:persons> that 
the Gth clause of the 9thi section of the 1 st article of the consti- 
tution, declaring that ^^ no preference shall be given byany reg>. ' 
ulation of commerce or revenue to the ports of one^ State over 
those of another/' was intended to estaUish among thena a per-^ 
feet equality in commerce and navigation. 

That all should be alike in respect to commerce and naviga^ 
lion, is an enjoined constitutional equality^ which can neither ■. 
be interrupted by Congress nor by the States. When Congress f 
enacts regulations of ccMnmerce or revenue, it does so for the 
United States, and the equality exists. When a State passes a ? 
law in any way acting upon commerce, or one of revenue^ it ■ 
can only do so for itself>and the equality is destroyed. In - 
such a case the constitution would be violated both in sprit 
audletter^^ ' - 
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Agson: it is declared in the 1st clause of the '8th feeotion of 
the 1st -article of the constitution, that all duties, imposts, saoA 
excises shall ;be «niform throughout the United States; that is, 
first, when Coagress lays duties, imposts, or excises, feat thefy 
shall be uniform.; bat, also, if in the exercise of the taxing 
:power. Congress shall not /^ e^ieis or f^Tsg^o^^spon ^petsons, 
and particular things imported, that the States shaU not destroy 
tiie uniformity, in the absence of regulation, by taxing either, 
Tfeings imported, it is admitted, the States cannot tax, whether 
Congrefiis has majcb them dtitiabie ^airtides or free goods; but 
persons, it is said, they can, because a State's i^nt to tax is 
only sestraified in respect to imports and exports; iand that as a 
pei^on is not an in^ort, a tax or duty tnay be kM np(m Mm ads 
^the >c0iidition of his admission into the State. 

But this is not a ^oirecrt -or futl view of Ihe point. A State'Ss 
Tight to tax may only be limited to the extent mentiokied; but 
^at does not give the State the right to tax a foreigiier or per- 
son j/5w. commg irOo one of the States of the United States . ThAt 
would be a tax ot revenue act in &e nature of a regulation of 
^commerce, acting upon navigation. It is not a disputable point, 
that in the power gi^wen to Congress to lay and collect taxes, 
duties, imposts, and excises, it may, in the exercise of ills 
power to rogulate commerce, tax persons as well as things, as 
the condition of their admission into the United Stated. To 
lay and collect taxes, duties, and imposts, gives to Congress a 
plenary power over all persons and things for taxation, except 
•e:q)orts. Such is the received meaning of the wc«-d ^^taxes" ift 
its most extended sense; and always so when it is not used in 
contradistinction to terms of taxation, having a limited meaninj^ 
as to the objects to which, by usage, the terms apply. It is in 
the constitution used in both senses. In its extended sense, 
when it is said Congress may lay and collect taxes; and in fi 
more confined sense, in contradistinction to duties, impostiS, 
and excises. 

^rhe power, then, to tax, and the power to regulate com- 
merce, give the right to Cong^ss to tax persons, as a regulation 
of commerce and navigation, who may come into the United 
iStates. I have already mentioned, among the restraints which 
nations may impose upon the liberty or freedom of commerce, 
sie such as may be put upon foreigners coming into or living 
in its territories. It exists to its fullest extent as a portion of 
the commercial rights of nations when not mitigated by trea* 
ties. 

The power to regulate commerce with foreign nations, and 
among the several States, having been given to Congress, Cori- 
gress may, but the States cannot, tax persons for coming inti 
Ibe U^iited States. 
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It is urged, however, in reply tcr what has JHSt been said^ 
that as the power to regulate commeice, smd the right to levy 
taxes, are distinct and substantive powers, that iSie first cannot 
be used to limit the right of the State to tax,. beyond tiie prohibi- 
tion upon them not to tax exports or impoits. 

The proposition is righdy stated; but what is gaiaed in these 
cases fix)m it? Nothing, 

The sums directed to be paid by or for pausscngers are said to 
be taxes which the States have* a right to impose, in virtue of 
their police powers, 0ith«r to prevent the evils of pauperism or 
to protect their inhabitaoits from apprehended disease. 

But the question in these cases is not whether theStatesr may 
or may not tax^ but when ihey com levy a tax upon passengers 
coming into the United States undev the authority ami sanctum 
of the laws ef Congress and treaty stipulations. 

The right in a nation or State occurs — noiin aift cases^fcr 
there are intemationalr exceptions — upon all persons aaad things 
when they come or are brought within the territory of a State^ 
Not, though, because the person orthing is withim th« territory, 
but because they are under the sovereignty or poMtical jurisdic- 
tion of the State. If not witiiin the latler, the right to tax 
does not arise until that event occurs^ States may have teriito*- 
rial jurisdiction fcr most of the purposes of soveseignty, with- 
out political jurisdiction fo» some of them^ 

The distinction is not mine^ It has been long^ since made 
by jurists and writers upon national law, because; the history of 
nations, from an early antiquity until now, shows such rela^ 
tions between them. The framers ef the constitution acted 
upon it throughout in all the sovereign powers which they pro- 
.posed that the State should yield to the United St^es. Martens 
properly says, to have a jx^st idea of tfie States of which Eu.- 
rope is composed, we must distinguish those which are abso- 
lutely sovereign from those which are but demi-sovereign. The 
States of the German empire, for instance, and the Italiaa 
princes who acknowledge theiE submission to the empire — and 
the German States, in their present Diet for great national pur- 
poses, with a vicar at its head, overtopping in might and ma- 
jesty, but with regulated power, all before who have been 
emperors of Germany. I do not m^aa. to say that the States 
of this Union are demi-sovereign to the? general government in 
the sense in which some of the nations in Eurepe are to other 
nations, but that such connexion betwesien those nations fur- 
nishes the proof of the distinction between territorial sover- 
eignty and political sovereignty. The sovereignty of these 
States and that of the United States, in all constitutional parties 
ulars, have a different origin. But I do m^ mean to say that 
the distinction between teiritorial and politLcaL junsdlctioa 
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arises, whether the association be voluntary between the States, 
or otherwise. Whenever one power has an ex- territorial 'right 
over the territory or sovereignty of another power, it is called 
by writers ^'a partial right of sovereignty." Is not that ex- 
actly the case between the United States, as a nation, and the 
States ? Do not the constitutional powers of the United States 
act upon territory as well as upon the sovereignty of the States, 
to the extent of wlmt was their sovereignty before they yielded 
it to the United States ? Can any one of the sovereign powers 
of the United States be carried out by legislation, without acting 
upon the territory and sovereignty of the States ? This being 
so, Congress may say, and does say, whence a voyage may 
begin to the Unital States, and where it may end in a State of the 
United States. Though in its transit it enters ttie territory of 
a State, the political jurisdiction of the State cannot interfere with 
it by taxation in any way until the voyage has ended — not 
until the persons who may be brought as passengers have been 
ianded, or the goods which may have been entered as mer- 
chandise have passed from the hands of the importer, or have 
been so made by himself a portion of the mass of the general prop- 
erty of the State. It is upon this distinction between tenri- 
torial and political jurisdiction, that the case of Brown and 
Maryland rests. Without it, it has no other foundation, al- 
though it is not so expressed in the opinion of the court. 

In these cases the laws complained of meet the vessels when 
they have arrived in the harbor, on the way to tlie port to 
which they are bound, before the passengers have been landed. 
And before they are landed, they are met by superadded condi- 
tions, in the shape of a tax, with which it is said they must 
comjiy, or that the captain must pay for them before they ^are 
permitted to land. 

Certainly it is not within the political jurisdiction of a State, 
in such circumstances of a voyage, to tax passengers. 

But it is said, notwithstanding, that the tax may be laid in 
virtue of police power in the State never surrendered by them 
to the United States. 

A proper understanding of the police power of a nation will 
probably remove the objection from the minds of those who 
made it. 

What is the supreme police power of a State? 

It is one ot the different means used by sovereignty to ac- 
complish that great object — the good of the State. It is either 
nationd or municipal , in the confined application of that word 
to corporations and cities. 

It was used in the argument invariably in its national sense. 
In that sense it comprehends the restraint which nations may 
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put upon the liberty of entry and passage of persons into differ- 
.ent countries for the purposes of visitation or comm^ree. 
1' The. first restraint that nations reserve to themselves, is the 
right to be informed of the name and quality of every foreigner 
.that airives. That, and no more than that, was Milne's case;-*- 
(11 Peters.) • . 

f Nations have a right to keep at a distance all suspected per- 
sons; to forbid the entry of foreigners or foreign merchandise of 
A certain deseriptiony as circumstances may require. « 

,-■■ In a word, it extends to every person and everything in the 
territory; and foreigners are subject to it, as well as sitbjects te 
vthe State^ except only ministers and other diplomatic ffunction- 
jiries; and they.are bound to observe municipal: poIioe>thdugh 
4H>t liable to its penalties. 

■ . <^: The care of hindering what might troiible the internal 
tranquiUity and security of the State is thebasis of the poliee, 
end afuthorizes the sovereign to make laws and establish ins^ 
itutionsfor that purpose; and as every foreigner living in the 
J^te ought to concur in promoting the object, even those who 
anjoy the right ext^rritorially> (stich as [Sovereigns and Inints*^ 
ters,) cannot dispense with observing the laws of police, aIthough> 
joi case of transgression, they cannot be punished like native 
pr temporary subjects of the State. " 

Police powers>:then, and sovereign powers, are the same; the 
former being considered so many particular rights, under that 
name or wprd, collectively placed in the hands of the Sov- 
ereign. 

Certainly the States of this Union have not retained them to 
the extent of the preceding enumeration.^ How much of it 
have the States retained ? 

I answer, unhesitatingly, all necessary to their internal gov* 
emment. Generally, all not delegated by thcon in the articles 
of confederation to the United Siaies of America; all not yidded 
by them under the constitution of the United States. f 

, Among them, qualified. rights to protect their inhabitants 
by quarantine from disease; imperfect and qualified, because 
the commercial power which Congress ha3, is necessarily con- 
nected with quarantine. And Congress may, by adoption, 
gresently and for the future, provide for the observance of- such 
tate laws, snaking such alterations as the interests and con- 
veniences of commerce and navigation may require, always 
keeping in mind that the great object of quarantine shall be 
secured, . 

: Such has been the interpretation of the rights of the States 
to quarantine, and of that of Congress over it, firom the beginning 
of the federal government. Under it the States and the United 
States^ both having measurably concurrent right3 of legislatioa 




DECEMBER TERM, X.848. 1^9 

^___ • • . • • • ■ - ' l* 

Norris v, Boston Smith v. Turner. 

- 1 — - - -^ - - - - -^- - - - — -^ — — - — - — - — '- 1 

in the matter, have reposed quietly and without any hai^ to 
either, until the acts now in question caused' this controversy. 

The act of the 25th February, 1799, {Statutes at Large, vol. 
1, will show this. 

By that act, cdllectors, revenue officers, masterjs and crews qf 
revenue-cutters, military officers in command of forts u|K)n thd 
^oast, are required to aid in the execution of the Staters quaran- 
tine laws. But then, (and it may be observed particularly in 
reference to the acts of Massachusetts and New York, now ih 
question,) the law provides that nothing in the act '^shall enable 
a State to collect a duty of tonnage or impost without the consent 
k)f Congress ;" that lio part of the cargo of any vessel shall, iii 
any case, be taken oiit, otherwise than as by law is allowed, 6t 
according to the 'regulations thereinafter established. Thus 
showing th^t the State's quajfaiitine power over the cargo fpic 
the purpose of purifying it of the vessel has beeii takeii awaj^. 
fiy the 2d section of the same act,' the power of thd States m 
respect to Warehouses and other buildings jfor the piirification o^ 
the cargo is also taken away, arid exclusively assumed by th^ 
United States. And by the 3d section, in order that the Stated 
may be subjected to as little expense as possible, and that the 
isafety of the public revenue may not be lessened, it is provided 
that the United States, under the orders of the President of the 
United States, shall purchase or erect suitable warehouses, 
with wharves and enclosures for goods and merchandise taken 
from vessels subject to quarantine, or other restriaint, pursuant 
to the health laws of any Stat^. And in regard to the word 
"imposts," in the first section of the act, I may here remarkj 
though I have heretofore given its meaning*, it mejans in tfie 
act, as well as it does in the constitution , personal imposts npoii 
a foreigner enjoying the protection of a State, or it may be as d 
condition of his admission,*' (Msirtens, 97,) as well as any tai 
or duty upon goods; and Matteiis, asf well as all other jurists 
and writers upon international latv, uses the wor& iii the sense 
I have said it has; also as " imposts on real estates, and dutie$ 
on the entry and consumptiotiof merchan&ises,'* (97, 98.) ' 

But, further: by the police power in the States, they have re- 
served the right to be informed of the name and quality of every 
foreigner that arrives in the State. 27w>, and no more than this', 
\Das Milne ^s case ,inll Peters, But after they have been landedy 
as is said in Milne^scase, And it was surprising to me, in the 
argument of these cases, that that admission in Milne's cas6 was 
overlooked by those who spoke in favor of the constitutionality 
of the laws of Massachusetts and New York; for the right of 
New York to a list of passengers, notwithi^tanding the passen- 
ger laws of the United StateSj is put u^n the ground that those 
kiws " affect passengers whilst on th6ir voya:ge, and uiitil they 
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shall have landed." And "after that^ and when they shall 
have ceased to have any connexion with the ship, and when 
therefore they shall have ceased to be passengers, the acts 
of Congress applying to them as such, and only professing to 
legislate in relation to them as such, have then performed then: 
office, and can with no propriety of language be said to come 
in conflict with the law of a State, whose operaiion only begins 
where that of the laws of Congress end. ' ' That is, that the pas- 
senger acts, as my brother Catron has shown in his opinion, 
extend to his protection from all State interference by taxation 
or otherwise, from the beginning of embarcation abroad until 
he is landed in the port of the United States for which the ves- 
sel in which he is sailed. 

The States have also reserved the police right to tiim oflffrom 
their territories paupers, vagabonds, and fugitives from justice; 
but they have not reserved the use of taxation universally as 
the means to accomplish that object, as they had it before they 
became the United States. Having surrendered to the United 
States the sovereign police power over commerce, to be exer- 
cised by Congress or the treaty-making power, it is necessarily 
a part of the power of the United States to determine who shall 
come to and reside in the United States for the purposes of 
trade, independently of every other condition of admittance 
which the States may attempt to impose upon such persons. 
When it is done in either way, the tjnited States, of course, 
subjects the foreigner to the laws of the United States, and 
cannot exempt him from the internal power of police of the States, 
in any particular in which it is not constitutionally in conflict 
with the laws of the United States; and in this sense it is, 
that in treaties providing for such mutual admisinon of for- 
eigners between nations, it is universally said, "but subject 
always to the laws and statutes of the two countries re- 
spectively;" but certainly not to such of the laws of a State as 
would exclude the foreigner, or which adds another condition to 
his admission into thfe United States. 

And, further, I may here as well remark, that this right of 
taxation claimed for the States upon foreign passengers is incon- 
sistent with the naturalization clause in the constitution and the 
laws of Congress regulating^. , 

If a State can, by taxation or otherwise, direct upon what 
terms foreigners may come into /it, they may defeat the whole 
and long-cherished policy of this country and of the constitu- 
tion in respect to immigrants coming to the United States. 

But I have said that the States have the right to turn off 
paupers, vagabonds/ and fugitives from justice; and the States 
vhere slaves are, have a constitutional right to exclude all such 
whO; from a common ancestry and country; are the same class 
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of men. And when Congress shall legislate — if it be not dis- 
respectful for one of one of the departments of government to 
suppose so absurd a thing of another department of it — to make 
paupers, vagabonds, suspected persons, and fugitives from jus- 
tice the subjects of admission into the United States, I do not 
doubt it will \>e found out and said so, should it ever become a 
matter for judicial decision, that such persons are not within the 
regulating power which the United States has over commerce. 
Paupers, vagabonds, and fugitives never have been the sub- 
jects of rightful national intercourse, or of commercial regula- 
tions, except in the transportation of them to distant colonies 
to get rid of them, or for punishment as convicts. They have 
no rights of ijjtemational intercourse; no one has aright to 
transport them, without authority of law, from where they are 
to any otfier placej and their only rights where they may be, 
are such as the law gives to all men who have not altogether 
forfeited its protection. 

The States may meet such persons upon their arrival in port, 
and may put them under all proper constraints. They may pre- 
vent them from entering their territories, may carry them out, or 
drive them off. But can such a police power be rightfully ex- 
ercised over those who are not paupers, vagabonds, or fugitives 
from justice? The international right of visitation forbids it. 
The freedom or liberty of commerce allowed by all European 
nations to the inhabitants of other nations does not permit it; 
and the constitutional obligations of the States of this Union 
to the United States, in respect to commerce and navigation 
and naturalization, have qualified the original discretion of the 
States as to who shall come and live in the United States. As 
to the extent of those qualifications, or what may be the rights 
of the United States and the States in that regard, I shall not 
speak of now. 

But it was assumed that a State had unlimited discretion, in 
virtue of its unsurrendered police power, to determine what 
persons should reside in it. Then it was said to follow that the 
State could remove all persons who were thought dangerous to 
its welfare; and from this right to remove, it was said that the 
right to determine who shall enter the State was an inseparable 
incident. 

That erroneous proposition of the State's discretion in this 
matter has led to all the more mistaken inferences made from 
it. The error arose from it having been overlooked, that a part 
of the supreme police power of a nation is identical, as I have 
shown it to be, with its sovereignty over commerce. Or, speak- 
ing more properly, the regulation of commerce is one of those 
particular rights collectively placed in the hands of the sovereign 
for the good of the State. Until it is sho.wn that the poliee 
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power, in one of its particulars, is not what it has just been said 
to he, the discretion of a State of this Union to determine what 
persons may ccme to and reside in it, and what persons may 
he renioved from it, remains unproved. It cannot be jMroved, 
and Ihe laws of Massachusetts and New York derive no support 
,fi;om police power in favor of their constitutionalfty. 

Some rehance in the argument was put upon the cases of 
Jlolmes and Jennison, 14 Pet,, 540; Groves vs. Slaughter, 16 
pet., 449; and Prig^ w. Commonwealth of Pennsylvania, 10 
pet., 639^ to maintain ihe discretion of a Stfi^te to say who shall 
!C9me to and live in it. Why either case should have beeiji cited 
for such a purpose, I* was at a loss to know, and have been 
more so from a subsequent examination of each of Ih^m, 

AU that is decided in Holmes and Jennison is, that the 
filiates of this Dnion have no constitutional power ito ^ve up 
fugitives frpni justice to the authorities of a nation 6om whicn 
they have fled; that it was not an intern^ional obligation tg 
do 30, and that a]i aul^ority to make treaties for sudi a pur- 
pose was in the United Sjtates. 

The point ruled in Groves and Slaughter is, that the State 
of MississipjH could constitutionally prohibit negroes from being 
Ibrougbt into that State for sale as merchandise, but that the 
provision in her constitution i:equired legislation before it acted 
ppon the siibject-matter. 

Prigg and Pennsylvania is inappUcable to the cases before us, 
^3xcept in the support which it gives to the construction of the 
police po\ver a^ stated in this opinion — that it was applicable to 
jdlers, vagabonds, paupers, and, I may add, fugitives from jus- 
tice and suspected persons. 

Milne^s case I will speak of hereafter, and now only say that 
no point was ruled in it either in respect to commerce or the 
right of the State to a list of passengers who may come by sea 
into Ne\y York after they were landed, which gives any coun- 
tenauQe or support to the laws now in question. 

The fear expressed, that if the States have not the discretion 
to determine who may come and live in them, that the United 
Stains may introduce into the southern States emancipated 
negroes from the West Indies and elsewhercy has vjo founda- 
tion. It is not an allowable inference from the denial of that 
j^osition, or the assertion of the reverse of it. 

All the political sovereignty of the United States, within the 
States, must be exercised according to the subject-matter upon 
which it may be brought to bear, and according to what waa 
the actual condition of the States in their domestic institutions 
when the constitution was formed, until a State shall please to 
alter them. When the constitution was formed, it was done 
by Sta,t^s in which slavery existed — ^not likely to be reUun 
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quished; and of other States in which slavery had been, but 
where it had been abolished; or for the prospective abolition of 
which, provision had been made by laws. The undisturbed 
continuance of that difference between the States at that time, 
unless as it might be changed by a State itself, w^s the recog- 
nised condition in the constitution for the national Union. It 
has that, and can have no other foundation. 

Is it not acknowledged by all that the 9th section of the 1st 
article of the constitution is a recognition of that fact ? There 
are other clauses in the constitution equally, and some of them 
more, expressive of it. 

That is a very narrow view of the constitution which sup- 
poses that any political sovereign right given by it can be exer- 
cised, or was meant to be used by the United States in such a 
wtiy as to dissolve, or even disquiet, the fundamental organiza- 
tion of either of the States. 

The constitution is to be interpreted by wliat was the condi- 
tion of the parties to it when it was formed; by their object and 
purpose in forming it; and by the actual recognition in it, of the 
dissimilar institutions of the States . The exercise of constitu- 
tional power by the United States, or the consequences of its 
exercise, are not to be concluded by the summary logic of i& 
aild syllogisms. 

It will be found, too, should this matter of introducing free 
negroes into the southern States ever be the subject of judicial 
inquiry, that they have a guard against it in the constitution, 
making it altogethi^r unnecessary for them to re&ort to the castts 
gentis ea:trcu>7'dinariiis-^the casti3 exiremcB necessitatis Of nations ' 
for their protection and preservation. They may rely upon the : 
constitution, and the correct interpretation of it, without seeking 
to be relieved from any of their obligations Under it, to the jus ^ 
necessitatis for self-preservation. 

I have purposely refrsiined from repeating anything that has- 
been said in the opinions of my learned brothers with whom I 
am united) in pronouncing. the laws of Massachusetts and New 
York in question unconstitutional. What they have said for 
themselves, they have also said forme; and I do not believe 
that I have said anything in this opinion which is not sanc- 
tioned by them. 

Having said all that I mean to say directly concerning the 
cases before us, I will now do what I have long wished to do, 
but for which a proper opportunity has not been presented 
before. 

It is to make ^ liarrative in respect to the case of the city of 
New York and Milne, reported in 11 Peters, 102, that hereafter 
the profession may know definitely what was, and what was 
not, decided in that case by this court. 
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It has been much relied upon in the cases before us for what 
was not decided by the court. 

The opinion given by Mr. Justice Barbour in that case, though 
reported as the opinion of the court, had not at any time the 
concurrence of a majority of its members, except in this parti- 
cular: that so much of the act of New York as required the cap- 
tain of a vessel to report his passengers as the act directs it to be 
done, was a police regulation, and therefore was not uncx)nstitu- 
tion^l or a violation of the power of Congress to regulate com- 
merce. In that particular, and in that only, and as it is said in 
the conclusion of the opinion, " that so much of the section of 
the act of the legislature of New York as applies to the breaches 
assigned in the declaration, does not assume to regulate com- 
merce between the port of New York and foreign ports, and 
that so much of said act is constitutional." (11 Peters, 143.) 
But as to all besides in that opinion, as to the constitutional 
power of Congress to regulate commerce, except the disclaimer 
in the 132d page, that it was not intended to enter into any ex- 
amination of the question whether the power to regulate com- 
merce be or be not exclusive of the States, and especially the 
declaration that persons were not the subjects of commerce, the 
opinion had not the assent of a majority of the members of this 
court, nor even that of a majority of the judges who concurred 
in the judgment. The report of the case in Peters, and the 
opinion of Mr. Justice Baldwin, accidentally excluded from the 
report, without the slightest fault in the then reporter of the 
court or in the clerk, but which we have in full in Baldwin's 
Views of the Constitution, published in the same year, fully 
sustain what I have just said. 

I mention nothing from memory, and stand upon the record 
for all that I have said, or shall say, concerning the case. 

The court then consisted of seven justices, including the 
Chief Justice; all of us were present at the argument; all of us 
were in consultation upon the case; all of us heard the opin- 
ions read, which were written by Mr. Justices Thompson and 
Barbour in the case; and all of us, except Mr. Justice Baldwin, 
were present in this room when Mr. Justice Barbour read the 
opinion which appears in Peters as the opinion of the court. 

The case had been argued by counsel on both sides as if 
the whole of the act of New York was involved in the certifi- 
cate of the division of opinion by which it was brought before 
this court. 

The point certified was in these words: " That the act of . 
the legislature of New York, mentioned in the plaintiff's decla- 
ration, assumes to regulate trade and commerce between the 
ports of New York and foreign ports, and is unconstitutional 
and void." 
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In the consultation of the judges upon the case — the report 
shows it — the first point considered by us was one of jurisdic- 
tion. That is, that the point certified was a* submission of the 
whole case, which is not permitted, and was nof a specific 
point arising on the trial of the cause. The court thought it 
was the latter, principally for the reason given by Mr. Justice 
Thompson, as it appears in his opinion. That reason was, 
that the question arose upon a general demurrer to the declara- 
tion, and that the certificate under which the cause was sent 
to this court contains the pleadings upon which the question 
arose, which show that no part of the act was drawn in ques- 
tion, except that which relates to the neglect of the master 
to report to the mayor or recorder an account of his passen^ 
gers according to the requisitions of the act. In the discus- 
sion of the case, however, by the judges, the nature and ex- 
clusiveness of the power in Congress to regulate commerce 
was much considered. There was a divided mind among us 
about it. Four of the court being of the opinion that, according 
to the constitution, and the decisions of this court in Gibbons 
and Ogden, and in Brown and Maryland, the power in Con- 
gress to regulate commerce was exclusive. Three of them 
thought otherwise. And to this state of the court is owing the 
disclaimer in the opinion already mentioned by me, that the ex- 
clusiveness of the power to regulate conmierce was not in the 
case a point for examination. 

But there was another point of difference among the judges 
in respect to what was commerce under the constitutional grant 
to Congress; particularly whether it did not include an inter- 
course of persons and passengers in vessels. Two of the 
court — the report of the case shows it — thought, in the language 
of the opinion, that " persons were not subjects of commerce." 
Mr. Justice Thompson declined giving any opinion upon it, and 
]repeated it in the opinion published by him. Four of the 
justices, including Mr. Justice Baldwin, thought that commerce 
did comprehend the intercourse of persons or passengers. For 
this statement, I refer to the opinion of Mr. Justice Thompson, 
to the dissenting opinion of Mr. Justice Story, to the opinion of 
Mr. Justice Baldwin, to the constantly avowed opinion of Mr. 
Justice McLean, and to what has always been known by 
the justices of this court to be my own opinion upon this point. 

In this state of the opinions of the court, Mr. Justice Thomp- 
son was designated to write an opinion — that the law in question 
was a police regulation, and not unconstitutional. He did so, 
and read to the court the opinion, which he afterwards pub- 
lished. It was objected to by a majority of the court, on ac- 
count of some expressions in it concerning the power of Con- 
gress to regulate commerce; and as' our differences could not 



176 SUPREME COURT. 

, , iiji^ I I - I - .1 - _ I --.- — ^ 

Norris v. Boston Smith v. Turner. 

be reconciled, Mr. Justice Thompson said he would read it as 
his own. 

Then, Mr, Justice Barbour was asked to write an opinipufor 
the majority of the court. He did so, and read that which is 
printed as such, in our last conference of that term, the night be- 
fore the adjournment of the court the next day. On that day 
it was read in court, ail of the judges being present when it 
w:as read, except Mr. Justice Baldwin. In the course of that 
morning's sitting, or immediately after it, Mr. Justice Baldwin, 
having examined the opinion, objected to its being considered 
the ojanion of the court, on account of what was in it con- 
cerning the power of Congress to regulate commerce, and what 
was commerce. He sought Mr. Justice Barbour, with the view : 
of having it erased from the opinion, declaring, as all the rest 
of. us knew he had done, that his objection to the opinion of • 
Mr. Justice Thompson was on account of what it contained 
upon the subject of commerce. That his objection to the 
reasoning upon the same matter in Mr. Justice Barbour's opin- 
ion was stronger, and that he had only assented that an opinion 
for the court should be written on the understanding that 
so much of the act of New York as was in issue by the plead- 
ings should be treated as a regulation not of commerce, but 
police. Without his concurrence, no opinion could have been 
written. Unfortunately, Mr. Justice Barbqur had left the court- 
room immediately after reading his opinion, already prepared to 
leave Washington in a steamer which was in waiting for 
him. Judge Baldwin did not see him. The court was ad- 
journed. Then there was no authority to make any alteration 
in what had been read as the opinion of the court. Mr. Justice 
Baldwin wished it; but, under the circumstances of preparation 
w:hich each judge was making for his departure from Washing- 
ton, nothing was. done; and Mr. Justice Baldwin determined to 
neutralize what he objected to in the opinion, by publishing in . 
the reports his own opinion of the case. That was not done; 
but he did so contemporarily with the publication of the reports 
in his Constitutional Views. There it is, to speak for itself; and < 
it, shows, as I have said, that so much of the opinion in New ' 
York and Milne as related to commerce did not have the as* 
sejit of Mr. Justice Baldwin, and therefore not the assentofa' 
majority of the court. 

How, then, did the case stand? Mr. Justice Thompson ' 
gave his own opinion, agreeing with that of Mr. Justice Bar- \ 
hour, that so much of the section of the act of the legislature of ■ 
New York as applies to the breaches assigned in the declara- 
tion does not assume to regulate commierce between the port of" 
New York and foreign ports, and that so much of said section :: 
is constitutional; but giving his own views of the conmiercial 
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question as it stood in relation to the case. The attitude of 
Mr. Justice Baldwin to the opinion has just been told. Mr. 
Justice Story dissented from every part of the opinion, on the 
ground that the section of the act in controversy was a regula- 
tion of commerce, which a State could not constitutionally 
pass. Mr. Justice McLean is here to speak for himself; and he 
did then speak, as he has done to-day in these cases, concerning 
the power in Congress to regulate commerce being exclusive, and 
that persons were the subjects of commerce as well as goods, 
contrary to what is said in the opinion, 136th jpage, that persons 
were not. I certainly objected to the opinion then, for the same 
reasons as Mr. Justice McLean. Thus leaving of the seven 
judges but two of them (the Chief Justice and Mr. Justice Bar- 
bour) in favor of the opinion as a whole. I have made this 
narrative and explanation under a solemn conviction of judicial 
duty, to disabuse the public mind from wrong impressions of 
what this court did decide in that case; and particularly from 
the misapprehension that it was ever intended by this court in 
the case of New York and Milne to reverse or modify, in any 
way, or in the slightest particular, what had been the judgments 
and opinions expressed by this court in the case of Gibbons and 
Ogden, and Brown and Maryland ; and I am happy in being 
able to think, notwithstanding the differing opinions which 
have been expressed concerning what was decided in those 
cases, that they are likely to stand without reversal. 

The Chief Justice, the morning after I had read the fore- 
going statement in the case of New York and Milne, made 
another to counteract it, in which he says his recollections 
differ from mine in several particulars. 

I do not complain of it in any way. But it enables me to 
confirm my own in some degree from his ; and in every other 
particular in which it does not give such assistance, the facts 
related by me are indisputable, being all in the report of the 
case in Peters, from which I took them. They are in exact 
coincidence, too, with my own recollections. 

The only fact in my statement not altogether, but in part, 
taken from the record, is Mr. Justice Baldwin's discontent with 
the opinion written by Mr. Justice Barbour, and his wish that 
it might not, as a whole, be published in our volume of reports 
as the opinion of the court. The Chief Justice admits that Mr. 
Justice Baldwin did apply to him after the adjournment of the 
court, and before they left Washington, for that purpose. 
Now, if by mistake or oversight, a judge shall fall into an ad- 
mission, which more care afterwards enables him to recall and 
correct before the judgment has been published, but after it has 
been read, whatever may be the operation of the judgment, does 
it follow that the argument, in the opinion in which the judg- 
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ment is given , continues to be the law of the court? And 
if the same judge, after more careful and matured thought, 
publishes contemporarily his opinion, differing from the dictum 
which had escaped his notice, will that make it law ? Is it 
not plain that it is a case of mistake, which cannot make the 
law ? And if his co-operation is essential to the validity of the 
original opinion, from those who may advocate it being thrown 
into the minority by his withdrawal, and his declaration that 
he never meant to co-operate in it in the particular objected to, 
can it be said that it ever was the law of the court? Is it at all 
an uncommon thing in the English and American law reports 
that a case is published as law which is deemed afterwards not 
to be so, on account of error in its publication, from its not 
having been really the opinion of the court when it was pub- 
lished? Mistake in all cases restores things to the correct 
condition in which they were before the mistake was made, 
except where the policy of the law has determined that it shall 
be otherwise. A single mistaken and misstated case is not 
within that policy. Long acquiescence or repeated judicial 
decisions may be, and then only because the interests of society 
have been accommodated to the error. 

But the Chief Justice says that he has the strongest reason 
to suppose that Mr. Justice Baldwin became satisfied, because, 
in his opinion in Groves and Slaughter, he quotes the case of 
New York and Milne with approbation, when speaking in that 
case of the difference between commercial and police powers. 

I certainl}'- cannot object to the opinion of Mr. Justice Bald- 
win in Groves and Slaughter being a test between the Chief 
Justice and myself in this matter; for Mr. Justice Baldwin's 
opinioh in that case is the strongest proof that could have 
been given four years afterwards by himself, that he never was 
reconciled to the opinion of Mr. Justice Barbour in Milne's 
case, as a whole. For instance, in that opinion he does not 
leave the exclusive power of Congress to regulate commerce to 
the disclaimer in Milne's case, that it was not the intention of 
the judges to decide that point in that case. He says, " that 
the power of Congress to regulate commerce among the States 
is exclusive of any interference* by the States," has been, in 
my opinion, conclusively settled by the solemn opinions of this 
court in Gibbons and Ogden, 9 Wheat., 186, 222; and in ' 
Brown and Maryland, 12 Wheat., 438, 446. If these decis- 
ions are not to be taken as the established construction of this 
clause of the constitution, I know of none which are not yet 
open to doubt; nor can there be any adjudications of this court, 
which must be considered as authoritative upon any question, 
if these are not to be so on this. And the learned judge goes 
on to say: /^ Cases may indeed arise, wherein there may be 
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found difficulty in discriminating between regulations of com- 
merce among the several States and the regulation of the in- 
ternal poHce of a State; but the subject-matter of such regula- 
tions of either description will lead to the true line which sep- 
arates them, when they are examined with a disposition to 
avoid a collision between the powers granted to the federal 
government by the people of the several States and those which 
they reserved exclusively to themselves." Commerce among 
the States, " as defined by this court, is ^ trade/ ^ traffic/ ^in- 
tercourse,' and a dealing in articles of commerce between 
States by its citizens or others, and carried on in more than one 
State. Police relates only to the internal concerns of one State; 
and commerce within it is purely a matter of internal regulation 
when confined to those articles which have become so distribu- 
ted as to form items in the common mass of property. It fol- 
lows that any regulation which affects the commercial inter- 
course between any two or more States, refening solely thereto, 
is within the powers granted exclusively to Congress; and 
that those regulations which affect only the commerce carried / 

on within one State, or which refer only to subjects of internal 
police, are within the powers reserved." And then it is that the 
sentence follows cited by the Chief Justice to show that he had 
reason to suppose that Mr. Justice Baldwin had become satis- 
fied. The citation made by me from his opinion shows what 
his opinion was in respect to the power of Congress to regulate 
commerce; confinning what I have said in my statement, that 
four of us were of the same opinion when that point was 
touched upon in the case of Milne, and that Mr. Justice Bald- 
win refused to sanction what was said by Mr. Justice Thompson 
in respect to it, in the opinion written by him for the court in 
Milne's case. And that he was not satisfied as to that sentence of ' 
Mr. Justice Barbour's opinion, in which it is said that persons 
were not the subjects of commerce, is manifest from that part of 
his opinion in Grpves and Slaughter, in which he says that com- 
merce is ^^ trade, traffic, intercourse. ' ' Intercourse, in the sense 
of commerce, meaning, as it always does, ^^ connexion by recip- 
rocal dealings between persons and nations, ' ' But, further, the 
Chief Justice says Mr. Justice Baldwin called upon him and 
said there was a sentence, or paragraph, in the opinion with ' 
which he was dissatisfied, and wished altered; thus confirming 
all that I have sainl in respect to the case %n what is in it concern- 
ing persojis not being the subjects of commerce ^ that being the 
only declaration in the opinion relating to commerce; it having beetL 
previously declared that the exclusiveness of the regulation of 
commerce in Co7i^ress teas not to be decided. All that was 
meant to be decided in Milne's case was, that the regulation 
stated in the certificate of division of opinion between the 
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judges in the circuit court was not a regulation of commerce, 
but t)ne of police. In respect to our lamented brother Barbour 
not knowing the dissatisfaction of our brother Baldwin and 
other members of the court with the opinion, I know that hd 
did know it. In regard to the Chief Justice's declaration that 
he had never heard any further dissatisfaction expressed with 
the opinion by Mr. Justice Baldwin, and never at any time, 
until this case came before us, heard any from any other mem- 
ber of the court who had assented to or acquiesced in the opin- 
ion; while, of course, that must be taken to be so, as far as the 
Chief Justice is concerned, I must say that I have never, in 
any instance, heard the case of Milne cited for the purpose of 
showing that persons were not within the regulating power of 
Congress over commerce, without at once saying to the counsel, 
that point had not been decided in that case. I have repeated- 
ly done so in open court, and, as I supposed, was heard by every 
member of it. I have only said, and no more, in reply to the 
Chief Justice's statement, than was necessary to show that it 
was not decided in Milne's case by this court, that persons 
were not within the power of Congress to regulate commerce. 

Indeed, it would be most extraordinary if the case of Gibbons 
and Ogden could be considered as having been reversed by a 
single sentence in the opinion of New York and Milne — upon 
a point, too, not in any way involved in the certificate of the 
division of opinion, by which that case was brought to this 
court. The sentence is, that '' they (persons) are not the 
subject of commerce; and not being imported goods, cannot 
fall within a train of reasoning founded upon the construction 
of a power given to Congress to regulate commerce, and the 
prohibition to the States from imposing a duty on imported 
goods." 

^^ In Gibbons and Ogden the court said commerce is traffic; but 
it is something more. It is intercourse. It describes the com- 
mercial intercourse between nations in all its branches, and is 
regulated by prescribing rules for carrying on that intercourse.'* 

Again: '' These words comprehend every species of commer- 
cial intercourse between the United States and foreign nations. 
No sort of trade can be carried on between this country and 
any other, to which this power does not extend." 

^^ In regulating commerce with foreign nations, the power of 
Congress does not stop at the jurisdictional lines of the several 
States. It would be a veiy useless power if it could not pass 
those lines." 

'^ If Congress has the power to regulate it, that power must 
be exercised wherever the subject exists. If it exists within 
the States, if a foreign voyage may commence or terminate 
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at a port within a Stkte^ then the power of Congress may be 
exercised within a State." 

" The power of Congress comprehends navigation within 
the Hmits of every State in the Union, so far as that navigation 
may be connected with commerce with foreign nations, or 
among the several States." 

" It is the power to regulate — that is, to prescribe the rule by 
which commerce is governed." 

^^ Vessels have always been employed to a greater or less 
extent in the transportation of passengers, and have never been 
supposed, on that account, withdrawn from the control or pro- 
tection of Congress. Packets which ply along the coast, as 
well as those which make voyages between Europe and 
America, consider the transportation of passengers as an im- 
portant part of their b\isiness. Yet it never has been sus- 
pected that the general laws of navigation did not apply to 
them. A coasting vessel employed in the transportation of pas- 
sengers is as much a portion of the American marine as one 
employed in the transportation of cargo." 

In my opinion, the case of Gibbons and Ogden rules the 
cases before us. If there were no other reasons for me to do 
so, with such an authority to direct my course, I could not re- 
frain from saying that so much of the acts of Massachusetts 
and New York as are in question, are unconstitutional and 
void. 

The case of Gibbons and Ogden, in the extent and variety of 
learning, and in the acutenesa of distinction with which it was 
argued by counsel, is not surpassed by any other case in the 
reports of courts. 

In the consideration given to it by the court, there are proofs 
of judicial ability, and of close and precise discrimination of 
most difficult points, equal to any other judgment on record. 

To my mind, every proposition in it has a definite and un- 
mistakable meaning. 'Commentaries cannot cover them up or 
make them doubtful. 

The case will always be a high and honorable proof of the 
eminence of the American bar of that day, and of the talents 
and distinguished ability of the judges who were then in the^ 
places which we now occupy. 

There were giants in those days; and I hope I may be al- 
lowed to say, without more than judicial impressiveness of 
manner or of words, that I rejoice that the structure raised by 
them for the defence of the constitution has not this day been 
weakened by their successors. 
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